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TOPICAL INDEX TO SUBJECT MATTER 


ABORTIONS 
Medicaid, Hyde Amendment. Harris, Secretary of Health 
and Human Services v. McRae. U.S. Supreme Ct. .... 176 
Social Security Act, Medicaid, Hyde Amendment, juris- 
diction, case or controversy. Williams v. Zbaraz. US. 
ROUTERS I Sao on src irc'cic'c 5 baie Wiss bun’ o aie cis'e's violate Nese bie 177 


ADMINISTRATIVE LAW 

Administrative Law Decisions 

Administrative Law Decisions 

If an administrative agency makes a decision within its 
special area of competence, it does not exceed its juris- 
diction merely because it applies relevant law—in this 
ease, the First Amendment—to reach that decision, al- 
though where the issue is one of law the agency’s decision 
does not carry a presumption of validity. Hunterdon Cen- 
tral High School Bd. of Ed. v. The Hunterdon Central H.S. 


bo oe Be le. Oe ee eer ee 261 


Administrative Law Decisions 
Administrative Law Decisions 
Administrative Law Decisions 


ADMINISTRATIVE PROCEDURE 


N.J.S.A. 58:1-2 et seq. does not prohibit appointing a 
six-member panel to make findings of fact, and in this 
case a panel report was necessary; without it, the Water 
Policy and Supply Council would have been unable to di- 
gest four years of testimony. In re the North Jersey Dis- 
trict Water Supply Comm’n. App. Div. ................ 298 

Where an administrative law judge is hearing a con- 
‘ested case for an agency, the Office of Administrative 
uaw (which has been granted no subpoena power of its 
dwn) assumes the same power of subpoena as is held by 
‘the agency; the subpoena in this case was, therefore, 
validly issued by OAL since the Civil Service Commission 
has been given the subpoena power. Hayes v. Gulli. Ch. 
BUN see Ne cies iy cae acera dR ance eid «i biaid waite orsiaintes 349 

In the exercise of its substantive powers (here, the 
subpoena power derived from the agency) the Office of 
Administrative Law may promulgate its own uniform 
rules and procedures; the procedural steps in N.J.S.A. 
11:1-13, requiring the president of the Civil Service Com- 
mission to certify its subpoenas to the Superior Court for 
enforcement, should not restrict the enforcement of an 
OAL subpoena. Hayes v. Gulli. Ch. Div. ........ eesti 349 

This action to enforce the subpoena was properly 
brought before the Superior Court, Chancery Division by 
the litigants-plaintiff ex rel the Office of Administrative 
Law pursuant to R. 1:9-6(b); insofar as a claim of con- 
fidentiality was raised at the administrative hearing, the 
court must make the requisite statutory findings before 
any order of disclosure could issue under N.J.S.A. 30:4- 


* 24.3. Hayes v. Gulli. Ch. Div. ................ceeceeeees 349 


ADMIRALTY 
Jurisdiction, national contacts, service of process. De- 
James v. Magnificence Carriers, Inc. U.S.D.C. .. .. 70 
Search & seizure, controlled dangerous substances, 
Coast Guard. United States v. Demanett. 3d Cir. ...... 241 


ADOPTION 

Any court that deals with custody has the inherent 
jurisdiction to resolve disputes over visitation rights, and 
the divorced natural father’s visitation privileges should 
have been dealt with here, where he was opposing the 
step-father’s adoption application. In re adoption by J. “ 
1S LOSSES ae CeO erEC ROT Prokop en nie ir eee 

In a step-parent adoption application opposed by a ‘a 
vorced natural parent, if intentional abandonment or very 
substantial neglect without reasonable expectation of a 
reversal of that conduct has not been established by the 
evidence, the rights of the natural parent may not be 
terminated; plaintiff’s petition to adopt his step-children 
was properly denied. In re adoption by J.J.P. App. Div. 349 


ADVERSE POSSESSION 
Provenance, by Hon. Mark A. Sullivan 


AIDING AND ABETTING 
Federal offense, collateral estoppel. Standefer v. —_— 
States. U.S. Supreme ERS ASE SRP are rhc ie Re 


ALCOHOLIC BEVERAGE CONTROL 


An exception to the Fourth Amendment permits war- 
rantless searches for offenses peculiar to the liquor busi- 


f ness, when authorized by statute; N.J.S.A. 35:1-35 does not 


allow warrantless searches of a tavern by local law en- 
forcement officers conducting their own investigation of a 
crime without specific authorization, and in this case the 
local ABC board had not authorized the search. State v. 
Williams. Supreme Ct. .............sceceseeeesceeeeees 309 


ALIBIS 
Evidence. Hackett v. Mulcahy. U.S.D.C. ..... Racnees 191 


ANTI-INJUNCTION ACT 


Federal procedure. County of Imperial, California v. 
DIRIOE..| U5 SURO CE. cei cescccwecsesccssecesess 522 


ANTITRUST 


Juries, right to jury trial. In re Japanese Electronic 
Products Antitrust Litigation. 3d Cir. ................ 223 
Requiring plaintiff real estate broker to join the county 
board of realtors before he may have access to the multi- 
ple listing service violates the New Jersey Antitrust Act. 
Pomanowski v. Monmouth Cty. Bd. of Realtors. Ch. Div. 292 


The rule of reason, rather than the per se rule, applies 
to the vertical restraints of trade alleged in count I of the 
indictment here—except those relating to retail price-fix- 
ing, and the Appellate Division’s finding that there were no 
illegal price restraints is correct; further, there has been 
no showing here of any horizontal restrictions. State v. 
Lawn King, Inc, Supreme Ct. ...........cccsccsceseses 358 


In light of the special characteristics and unusual com- 
plexities impinging on franchise operations, the rule of 
reason must be applied to the so-called tying arrange- 
ments or approved-source restrictions here. State v. Lawn 
ROT INO AP PG icing ccc ces ccccldneccincas tes ceeene's 358 


Query whether the important interests sought to be vin- 
dicated by this criminal prosecution could not have been 
more appropriately protected through civil suits under the 
State Antitrust Act. State v. Lawn King, Inc. Supreme 
Ct. 


APPEALS 
Juries, retroactivity. Brown v. Louisiana. U.S. Supreme 
53 


Reclamation, irrigation water, Boulder Canyon Project 
Act, standing to sue. Bryant v. Yellen. U.S. Supreme 
Ct. 84 


There is no merit in the borough’s appeal from a judg- 
ment dismissing a complaint against it ‘‘without preju- 
dice” since it is not an aggrieved party; it seeks a review 
of “portions” of the trial judge’s opinion, but appeals are 
taken from judgments, not from opinions. Malhame v. 
Borough of Demarest. App. Div. ................0ee0e- 115 

Social Security Act, » eames Compensation. i. 
kinson v. Abrams. 3d Ci Me 

Attorneys, pro hac vice status, jurisdiction. Johnson v. 
CI Es isin Sard nee dene tieedadescncwecn. nee 241 

The county court determination at the trial de novo 
that the ordinance under which defendant had been con- 
victed in municipal court was unconstitutional may be 
appealed by the state without offending established prin- 
ciples of double jeopardy. State v. Barnes. Supreme Ct. 333 

Jurisdiction, criminal procedure. United States v. me” 


APPELLATE PRACTICE 


Summary Disposition Motions In Appellate Division, a 
Douglas McCollister 


ARBITRATION 
Resolving Community Disputes, by Joseph B. Stulberg 485 


ASSESSORS 


Both the municipality and the state have some role in 
the office of tax assessor; the municipality has the power 
to pass reasonable ordinances regulating the hours of tax 
assessors in furtherance of its power to appoint assessors 
and to control municipal property. Horner v. Ocean Tp. 
a IN gain De sie dood do deltas aissiesesnsiecd.s 405 


ATTORNEY-CLIENT PRIVILEGE 


Grand juries, indictments, evidence, right to eeteney. 
In Re Grand Jury Proceedings Johanson. 3d Cir. .... 305 


ATTORNEY GENERAL’S FORMAL OPINIONS 


No. 10 - 1980 - Local governing bodies, emergency appro- 
priations 3 

No. 11 - 1980 - Criminal code, sex offenders, commutation 
and work credits 118 

No. 12 - 1980 - Solid waste disposal, uniform a 
rates 

No. 13 - 1980 - Optometrists, vision service plans 

No. 14 - 1980 - Solid waste disposal, resource recovery, 
local contracts law 230 

No. 16 - 1980 - Van pools, federal funds, State Constitu- 
tion 390 

No. 17 - 1980 - Optometrists, professional solicitation, ad- 
ministrative rules 406 

No. 18 - 1980 - Teachers/citizenship 

No. 19 - 1980 - Racing, pari-mutuel pool, Pick-Six 

No. 20 - 1980 - Unemployment Compensation, ae 
disability, sick leave payments 


No. 21 - 1980 - Municipalities, spending caps, urban aid 454 
No. 22 - 1980 - State colleges, corporations 
No. 23 - 1980 - Municipality, spending limits, sale B.. 


ATTORNEYS 


Restrictive Covenants In The Legal And Medical Profes- 
sions, by Murray J. Laulicht 1 

Courts, legislative immunity, ethics, attorneys’ fees. 
Supreme Court of Virginia v. Consumers Union of the 
United States, Inc. U.S. Supreme Ct. .................. 79 

Subpoena, privilege, work product. In the matter of 
Grand Jury Empanelled Oct. 18, 1979. 3d Cir. .......... 97 

Ethics. United States v. Miller. 3d Cir. .............. 100 

Respondent demonstrated a disdain for his clients’ in- 
terests in the Hawkins-Bell matters, where he avoided 
communication and improperly terminated the lawyer- 
client relationship, and an appalling insensitivity to the 
high standards of his profession in the Brunt incident, 
where he altered a medical report; a three-year suspension 
is the appropriate discipline. In re William E. Rabb. 
SUNCIMICO Gun c. coc aacelenacataasecaceeenecserneced 104 

Order Re: Attorneys Ineligible To Practice In New 


In the absence of any explanation whatsoever, the os- 
tensible incivility of counsel for defendant-respondent (who 
did not file a brief or appear on this appeal) in disregard- 
ing all written communications from the Clerk of the Su- 
preme Court is prima facie the sort of discourtesy con- 
templated by DR 7-106(C)(6); public announcement of his 
dereliction should serve as notice to the bar that such dis- 
respectful conduct will not be countenanced in the future. 
Town of Belleville v. Parrillo’s, Inc. Supreme Ct. .... 123 


Opinion 423 of the Advisory Committee on Professional 
Ethics posits an ethical rule that is unnecessarily broad 
in its application and it is hereby modified: a municipal 
attorney cannot undertake to represent the municipality 
or its interests in administrative or judicial proceedings 
against municipal employees where—because the attorney 
has had regular and frequent contact with such employees 
in the course of handling municipal business—a person 
generally familiar with the affairs of the municipality 
could reasonably believe that an attorney in such a posi- 
tion would be subject to and hindered by a professional 
conflict of interest; this holding is based substantially on 
the appearance of ethical impropriety which, although not 
fully articulated in DR-9-101, is nevertheless a basic ethical 
concept. Perillo v. Advisory Comm. on Professional Ethics. 
SRN Oh ec concdinde Stdexed cocdueeenccscespersacans da 141 


N.J.S.A. 2A:47A-1, which in effect reversed the holding 
in Toft v. Ketchum that an attorney cannot predicate a 
malicious prosecution action on the filing of an ethics 
complaint, is constitutional and plaintiff-attorney’s action 
under the statute for malicious prosecution will lie; since 
the contents of the complaint defendant filed with the 
ethics committee are absolutely privileged in a libel ac- 
tion, the motion for summary judgment as to the libel 
count is granted. Friedland v. Podhoretz. Law Div. ... 141 


Ethics, conflict of interest. Davis v. Stamler. U.S.D.C. 191 


As an officer of the court, respondent had a duty to 
advise the court of his client’s asset and, until advised 
of the court’s disposition of the receivership application, 
to hold the money in trust; his failure to do so constituted 
violations of DR 1-102, as conduct prejudicial to the ad- 
ministration of justice, and of DR 7-102(A)(3), by failing 
to disclose what he was required to reveal, and he is here- 
by reprimanded. In re Cornelius F. Turner, Jr. Supreme 
Ct. 195 


An attorney may not represent an interest in new liti- 
gation adverse to the same or substantially similar in- 
terest of his former client; where, as here, such sub- 
stantially related matters are present, or where a reason- 
able perception of impropriety exists, it will be con- 
clusively presumed that confidential information passed 
between attorney and former client. Reardon v. Marlayne, 
TGs UCU Ooo one obs os cnwncceesecascessga'cedss 205 


Respondent’s ethical violations, involving the misappro- 
priation and misuse of trust funds, are most serious; he 
has demonstrated his unfitness to practice law, and his 
name will be stricken from the rolls. In re Joseph P. 
CARE UTI Oe oa esos edevetnccacoaenasetcuadens 206 


Attorneys were always intended to be included within 
the sweep of N.J.S.A. 2A:83-1, which is aimed at permit- 
ting testimony based on verifications normally relied on 
in real estate transactions. N.J. Sports and Exposition 
Age: V: Cartith SUREGING: CR. o.oo occ cccciecscccccceces 219 


Pro hac vice ‘gabe appeals, jurisdiction. Johnson v. 
SP MIRO Ne Olle isso 0 ie dew hed daneenies Gesccesenes 241 

There is no right to indictment and trial by jury in a 
summary criminal contempt proceeding where the punish- 
ment does not exceed six months’ imprisonment or a fine 
of $1,000 or both; since the attorney here received a $500 
fine without a jail term, he did not have a right to trial by 
jury in his contempt proceeding. In he John W. Yengo. 
SN Oe haa td aa do Raabe acaadoeuan’s 285 
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When the contempt is in the presence of the court, the 
judge may act summarily without notice or order to show 
cause—on occasions, shall be on 
notice and order, and the matter may not be heard by the 
judge allegedly offended (except with the consent of the 
person charged); since the power to punish directly di- 
minishes the procedural due process accorded the alleged 
contemnor, the power must be permitted only where 
necessary and, if proof of the contempt depends on evi- 
_ dence from persons other than the judge, the better prac- 
tice is to proceed on order to show cause even where the 
contempt is in the face of the court. In re John W. Yengo. 
PAE. Sika cbScsdawtaccsevessaseeubebeskosbascece 285 

An act may be’a direct contempt although not commit- 
ted in the presence of the court, and the characterization 
of an attorney’s unexplained absence from a courtroom 
as a direct or an indirect contempt should be deferred 
until he has had an opportunity to explain: if there is an 
adequate explanation, the matter should proceed no 
further; if the attorney refuses to explain or offers a 
clearly inadequate explanation, the offense may be treated 
as a direct contempt; if there is a good-faith excuse, the 
offense should be treated as an indirect contempt. In re 
OR WE, OER IIE GSE a cin ub ive wee viennsbansoany 285 

Here, where the attorney went to Bermuda in the mid- 
die of winter, the explanation was clearly inadequate; 
his unexcused absence from the trial was particularly 
egregious when viewed against the background of a mul- 
tiple-defendant gambling conspiracy case and the admoni- 
tions of the trial court, whose judgment of conviction of 
direct contempt is reinstated. In re John W. Yengo. 
INI is cs ceadevenairicssskenwssbues covesuedeeser 285 

Statistical Report Of Disciplinary Review Board ... 268 

Although the insurer here assigned the attorney to the 
case and paid his fee, an attorney-client relationship ex- 
isted between the attorney and the insured; by ignoring 
the insured’s wishes to litigate the claim rather than set- 
tle, the attorney breached the duty he owed his client, 
rendering him liable for damages. Lieberman v. Em- 
ployers Ins. of Wasau. Supreme Ct. 309 

A welfare recipient seeking to recover damages in a 
tort action has ‘‘entitlement’’ only to the monies recovered 
after the payment of expenses, including counsel fees, 
and N.J.S.A. 44:104 should not be interpreted otherwise; 
if fees were not payable from damage recoveries by wel- 
fare recipients, attorneys would not undertake their cases 
and there would be no recoveries. Falgiatore v. Atlantic 
Cty. Dept. of Social Services. Chan. Div. ............ 335 


ABA President Addresses Rutgers Law School, by be 
en ae eee 

Respondent’ S agreement to hold the funds under the 
circumstances here created a duty running from him to 
the surety, as well as to the contractor, that the funds 
would not be used inconsistently with the stated purposes; 
by failing to place the trust funds in the custody of an 
impartial party when he was faced with an irreconcilable 
conflict of interest and to insure that the rights of the 
surety, as well as of the contractor, would be protected, 
he violated DR 1-102(A)(4)(5) and (6) as well as the spirit 
of DR 5-105(B). In re Clifford N. Herbstman. Supreme 
Ct. 453 

Respondent’s misconduct in this matter was com- 
pounded by his failure to advise the surety of the levy 
made on the trust funds on behalf of the contractor and 
by his misleading and deceitful certification to the court 
that the funds belonged to the contractor; he is suspended 

4 six months. In re Clifford N. Herbstman. Supreme 


ATTORNEYS’ FEES 


Civil Rights Act, Title VII, discrimination, employment. 
New York Gaslight Club, Inc. v. Carey. US. Supreme 
79 


Federal procedure, Civil Rights Acts. Roadway Express, 
ey ee OS t ee or eee 106 
A plaintiff who is the victim of consumer fraud but who 
sustains no ascertainable loss of money or property as a 
result thereof may not be awarded counsel fees and costs 
under N.J.S.A. 56:8-19. Maritn v. American Appliance. 
Law Div. 
Sec. 1983 suit, social security, welfare. Maine v. Thi- 
DOUIEE, S035 OND NAG: cin socndscapneccabebepudesnker 173 
Sec. 1983 Suit, social security. Maher, Commissioner of 
Income Maintenance of Connecticut v. Gagne. U.S. Su- 
ID GIy ss fsbnaocbssncé bene skeap barr ecacibeck eh woke 174 
There is no authority to award counsel fees in a wrong- 
ful death action. Curtis v. Finneran. Supreme Ct. ..... 189 
The taxpayer plaintiffs have created a fund here that is 
of indirect benefit to all of the city’s taxpayers; since 
their suit advanced the interest of all and the prospects 
for their individual benefit were minimal, it is fair that 
counsel fees be paid from the fund. Tabaac v. Atlantic 
ee TIN, Soo cc s cae su swoceseesancnecettatere kee 273 
a Taxes. Toner v. Commissioner of Internal Revenue. 3d 
ir. 340 
The attorney’s request for fees in this case does not fall 
within the ambit of “‘attorneys’ liens” entitled to super 
priority in 26 U.S.C.A. 6323(b)(8)—the amount of the fees 
was undetermined and indefinite when the federal tax 
liens were filed; accordingly, the tax liens were valid 
upon recordation as against this adverse claimant. Vil- 
Seve Y. Wen, Gee. DIV. 5... cinccccccescnecs. sees 360 


BAIL 


R. 2:9-4 is silent with regard to admission to bail pend- 
ing proceedings in a federal court after exhaustion of 
state remedies, and the Law Division has no authority 
to entertain defendant’s application for admission to bail 
pending his petition for certiorari to the United States 
Supreme Court. State v. Kaufman. Law Div. .......... 389 


BANKRUPTCY 

Contracts, damages. In the Matter of The Community 
Medical Center, a/k/a All Soul’s Hospital, debtor. 
PUNE 22555 cxccsave>s CUS thss Ck naepseasvescetcsnes 100 


Taxes, equitable estoppel. In the Matter of Becker’s 
Motor Transportation, Inc. v. Dept. of Treasury. 3d Cir. 340 


BANKS 
The purchaser of the personal money order had the 
right to stop payment before the issuing bank accepted 
or certified it. Newman v. First Nat’l State Bank of Toms 
AEN, « ssn So tenacadeos se ceh secs hecesavanes 74 
Commerce clause, Bank Holding Company Act. rie 
Comptroller of Florida v. BT Investment Managers, Inc 
Spe NS MOL ors Cavs wa nlacsoassbent sates occa bess 81 
Rescission, equitable fraud, insurance. Fidelity & De- 
posit Co. of Maryland v. Hudson United Bank. U.S.D.C. 89 
Midnight deadline, U.C.C. Bank Leumi Trust Co. of N.Y. 
v. Bank of Mid-Jersey. SS ERR eae abe Beater Cape 38 409 
A suit against a collecting bank on a forged check 
that also bears a forged indorsement is foreclosed; in the 
double forgery situation, the loss need only be paid once 
and it is the drawee bank’s loss because payment was 
made of an item not in accordance with the customer’s 
order. Brighton, Inc. v. Colonial First Nat’l Bank. App. 
SO ER Fe renee bs oes ere meter, SRR ES 469 
The one-year period is not merely a statute of limita- 
tions but a rule of substantive law barring absolutely a 
customer’s right to make a claim, and the trial judge cor- 
rectly held that N.J.S.A. 12A:4-406(4) barred plaintiffs’ 
claims against the drawee banks in which the maker’s 
signature was forged or unauthorized. Brighton, Inc. v. 
Colonial First Nat’l Bank. App. Div. .................. 469 
N.J.S.A. 12A:3-405(1)(b) was designed to place the loss 
from the activities of a typical “faithless employee’’ on 
the employer rather than on the bank, and a drawee bank 
bears no liability to its customer with respect to forged 
indorsements validated under an applicable “fictitious 
payee” rule. Brighton, Inc. v. Colonial First Nat’l ~~ 
PINUS Sorc b kc be ieee seas OebensacUhebnns puacoeneaee 
The claim here against the collecting bank sounding > 
conspiracy or fraud by its principals in confederation with 
plaintiffs’ faithless employee falls outside Uniform Com- 
mercial Code concerns and plaintiffs should be permitted 
to pursue it. Brighton, Inc. v. Colonial First Nat’] Bank. 


BAR ASSOCIATIONS 
Highlights Of State Bar Mid-Year Meeting 


BAR EXAMINATIONS 


July Bar Examination 
Successful Bar Candidates 


BIDDING 

The difficulty in applying the reasoning of Trap Rock 
Ind. v. Kohl to this matter is that here the contract has 
already been awarded—PUC approval is a type of con- 
dition subsequent to the award of the contract; Trap Rock 
refers to the “risk of collusive bidding’ and bribery, 
neither of which appears to be a danger here. Little Falls 
DU PE OT MIIU oS ion So owe Sabb S58 nese edenwes 11 

The rejection of the first set of bids here was proper; 
once rejected—and after the subject matter of the bids 
had been altered and different bidders had interjected 
themselves—the bids were no longer valid and could not 
be reconsidered. A & D Construction, Inc. v. City of Vine- 
land. Law Div. 398 

Electric subcode inspection services are neither ‘“‘pro- 
fessional services” nor “extraordinary unspecifiable ser- 
vices,” and a municipality that chooses to administer the 
State Uniform Construction Code by contracting with an 
approved agency for electric subcode inspection and en- 
forcement services is required to award such a contract by 
competitive public bidding (if it exceeds $4,500) or the 
obtaining of quotations (if it is between $500 and $4,500). 
a Tp. v. Middle Dept. Inspection Agency, —_ 


BI-STATE AGENCIES 

The ‘“‘sue and be sued”’ provision in the Delaware River 
Port Authority compact must be construed as a waiver 
of sovereign immunity, and the New Jersey Tort Claims 
Act does not apply to tort claims against defendant bi- 
state agency; plaintiff’s action is maintainable, subject 
only to the two-year general statute of limitations. Bell v. 
Bell. Supreme Ct. .......... 


BLUE CROSS 

Plaintiffs-radiologists want to receive the benefits of 
Blue Cross coverage and at the same time avoid the 
statutory and contractual requirements that acceptance of 
benefits shall constitute payment in full; to approve plain- 
tiffs’ practice of billing subscribers for the ‘“‘balance due” 
would circumvent the statutory authority of the Commis- 
sioner of Insurance to regulate the schedule of premiums, 
rates and payments paid by subscribers, hospitals and 
og Cross. Radiological Soc. of N.J. v. Sheeran. = 


BLUE SHIELD 

Since Blue Shield has seen fit not to include in-hospital 
radiological services within the scope of its coverage and 
is not statutorily required to do so, the court cannot modify 
or make a new subscription certificate for the parties. 
Radiological Soc. of N.J. v. Sheeran. App. Div. ........ 333 


BOARDS OF EDUCATION 

The authority to transfer tenured teachers under N.J. 
S.A. 18A:28-6.1 is plainly conditioned on a consensual re- 
lationship between the sending and receiving school dis- 
tricts; under the facts presented here, neither the Com- 
missioner nor the State Board of Education possessed the 
inherent authority to order such an action. In re James- 
burg High School. Supreme Ct. ................ceeeeeee 251 


Although the music teacher’s grievance pertaining to 
compensation may properly be submitted to ne arbi- 
tration, his hours and workload, which are icately 
interwoven here, are nonnegotiable and are not Ps be sub- 
mitted to arbitration because they are significantly inter- | 
related with the exercise of inherent management preroga- ,° 
tives pertaining to the determination of governmental 
policy. Ramapo-Indian Hills Education Ass’n, Inc. v. ' 
ant bine Hills Regional H.S. Dist. Bd. of Ed. APP. 


There is no provision in the education laws that pre- 
vents a board from requiring a teacher to work after 
school and on weekends; if the exercise of the board’s 
prerogative in this respect is to be attacked as arbitrary 
or capricious, or as an abuse of managerial discretion, 
it must be by application for relief to the Commissioner 
of Education. Ramapo-Indian Hills Education Ass’n Inc. 
v. Ramapo-Indian Hills Regional H.S. Dist. Bd. of Ed. 
A TI. BCs ARGS Can ds nese ee dsavescteas 453 


BOROUGHS 


The right to recall elected officials is legislative, not 
constitutional, and the recall provisions of the Faulkner 
Act may be used only by citizens of municipalities that 
adopt one of the optional municipal charters provided by 
that act. Eisenberg v.Comm. to Recall Levin. Law Div. 324 


BREACH OF CONTRACT 


Plaintiffs, who had contracted to buy the house of de- 
fendant and his wife, are not persons toward whom any 
outrageous actions of defendant were directed; they were 
not present when he allegedly murdered his wife and 
buried her body in the back yard and were not members 
of the family, and consequently may not recover for their 
emotional distress. Calliari v. Sugar. Ch. Div. ........ 277 


BULK SALES 


The notification provisions in the Sales and Use Tax Act 
and the Business Personal Property Tax Act are more 
encompassing than the term “bulk transfer” as used in 
the Uniform Commercial Code, and a purchaser of all or 
part of a business who fails to notify the director of the 
Division of Taxation of his intended acquisition assumes 
the same tax obligation as that of the seller. Bunting v. 
Dir., Div. of Taxation. Tax Ct 4 


BURDENS 


When a defendant to an action settles but his liability 
remains in issue, the burden of proof stays on the party 
asserting his culpability, in this case the non-settling 
defendant; the trial court erroneously charged the jury 
here that the settling defendants were presumed to be 
negligent and that plaintiff had the burden of proving that 
they were not negligent. Shatz v. TEC Technical - 
OHIUER BI BOY. ica bis hissio aie waiver dies Selene eaes 


N.J.S.A. 39:6A-5(b) protects the insurer from the 10% 
interest charge for payments made over 30 days after 
notice of a claim if it has reasonable proof to establish 
that it is not responsible; neither the statute nor Hagains 
v. GEICO should be read so as to affect plaintiff’s basic 
obligation to prove by a preponderance of evidence at 
trial that “reasonable medical expenses’”’ were incurred 
“as a result of personal injury sustained in an automobile 
accident.” Miltner v. Safeco Ins. Co. of America. “— 


CABLE TELEVISION 


Delays such as the one here can probably be avoided 
in the future by the requirement that petitions for cer- 
tificates of approval must be filed within 30 days of the 
acceptance of a municipal consent (which must be within 
10 days of final passage of the ordinance); in addition, 
the two-tiered approval process insures that only financial- 
ly and technically capable companies are granted munici- 
pal consents. In re Meadowlands Communications Sys- 
WTR UNC MRD ANEW vg 5 ins oo 8 oo cos 59 Senos 0a aba aeN eee 301 


CAP LAW 


An expenditure pursuant to a court order for judiciary 
services, made after the effective date of the Cap Law, 
that does not involve new programs does not fall within 
the exception of N.J.S.A. 40A:4-45.4(e) and is to be in- 
cluded in the calculation of expenditures. In re 1979 Bud- 
get of Passaic County. Supreme Ct. .................. 155 


It is the legislature that has enacted the Cap Law and 
that is forcing the counties to expand less on other ser- 
vices by increasing the cost of state-mandated programs 
such as welfare (assuming the county has otherwise 
reached the 5% limit); the wisdom of the legislation and 
the desirability of modifications or reform are matters 
peculiarly within the legislative domain. Clark v. Degnan. 
LL: ag Eee ay ABN hg as eine Marts uer te Notre 155 


Whether the term “law’’ in N.J.S.A. 40A:4-45.4(e) refers 
only to statutory enactments passed after the effective 
date of the Cap Law or includes also court orders made 
after that date need not be addressed here; however, 
excluded expenditures must be for a new service or a new 
activity, the costs of which had not been reflected in pre- 
1977 budgets. Clark v. Degnan. Supreme Ct. .......... 155 


CHECKS 


The acceptance by the creditor of a check offered by the 
debtor in full payment of a disputed debt is an accord and 
satisfaction of the debt, and no condition of protest or 
attempted reservation of rights can affect the legal quality 
of the action; N.J.S.A. 12A:1-207 has not altered the com- 
mon-law rule of accord and satisfaction. Chancellor, Inc. 
v. Hamilton Appliance Co., Inc. County District Ct. .. 316 





CHOICE OF LAWS 


The contract of no-fault insurance in this case was made 
in Delaware, which mandates subrogation rights for in- 
surers that have paid PIP benefits; even if New Jersey 
law controlled here, where defendant’s vehicle was a sep- 
tic tank truck not registered in New Jersey or covered 
by a no-fault insurance policy issued in New Jersey, the 
subrogation interest of plaintiff’s insurer would still be pre- 
served. Melick v. Stanley. Law Div. .................. 274 

Since the alleged tort occurred in New Jersey, New 
Jersey law is controlling as to its effect; the lie 
with defendants here, where plaintiff’s insurer, which 
is seeking to recover the medical expenses it paid plain- 
tiff under a Delaware no-fault policy, failed to notify 
defendants during the 14-month period between the acci- 
dent and settlement of its subrogation interest—however, 
the insurer may still be able to proceed against its in- 
sured for destroying its right of subrogation by settle- 
ment with defendants. Melick v. Stanley. Law Div. .. 274 

In an action involving the interpretation of an auto- 
mobile liability insurance contract, the law of the place 
of the contract will govern the determination of the rights 
and liabilities of the parties under the insurance policy, 
unless the dominant and significant relationship of another 
state to the parties and the underlying issue dictates that 
this basic rule should yield; no sufficiently cogent counter- 
vailing considerations dictate that Alabama insurance law 
not be followed to settle the claims in this litigation. 
State Farm Mutual Automobile Ins. Co. v. Estate of Sim- 
NIWOREN SEO TISITIOTOG so ore: 5.c's sie 'e:0is'o'c se ah oie sed vGis bosleeules ee 294 


CHURCHES 


In the absence of express trust provisions, the hier- 
archical (Watson v. Jones) approach should be used in 
church property disputes in New Jersey; only where no 
hierarchical control is involved should the neutral prin- 
ciples of law principle be called into play. The Protestant 
Episcopal Church in the Diocese of N.J. v. Graves. ros 
ME ee ils ra Sis Sapna Wasa GiG1S a sie Gral eleleisivce'ew pe Slee ee @ 

The fact that the Protestant Episcopal Church is a com- 
pletely integrated hierarchical body, the ecclesiastical 
determination of which incidentally resolves the question 
of control over local church property, is disposiitve of this 
case: the individual defendants are free to disassociate 
themselves, but they may not take the church property 
with them. The Protestant Episcopal Church in the Diocese 
of N.J. v. Graves. Supreme Ct. .............ecceeeeees 245 

As noted in Graves, which approved the hierarchical- 
church approach used in Watson v. Jones, the rector, 
wardens and vestrymen of St. Mark’s are free to disasso- 
ciate themselves from the Protestant Episcopal Church, 
but they may not take the church property with them 
The Diocese of Newark v. Burns. Supreme Ct. ...... 254 


CIVIL PROCEDURE 


Since there is no indication here that plaintiff filed the 
second action to harass defendant, the prior dismissal for 
failure to answer interrogatories is not a bar to plaintiff’s 
instituting a new, identical complaint. West Milford Tp. 
Bd. of Education v. Rockwell Mfg. Co. Law Div. ...... 31 

Title VII, attorney’s fees, discrimination, employment. 
_ York Gaslight Club, Inc. v. Carey. U.S. Supreme 

Wi esaveinteis bre civ  d es ob ws RAK IG MReRe Ew REO Rc et ens 79 


The problem here, where there is no record of the 
precise portions of the transcript that the court reporter 
reread to the jury, serves to remind trial judges and 
court reporters of the necessity for care and foresight 
in establishing the record. Eden v. Conrail. App. Div... 362 

Defendant’s motion for summary judgment must be 
denied in a case brought under the Automobile Reparation 
Reform Act where, as here, plaintiff has provided in 
opposition thereto some indication of the availability of 
evidential support for his claim that he sustained a per- 
manently disabling soft-tissue injury; that issue must be 
determined at trial by the ultimate finder of fact. Hill v. 
CORTON BOOS DIV. ois oisscnscse sc ceceesens eeiecesnceee 446 

Under the circumstances here, where a party’s claim 
was completely dependent on a particular witness’s testi- 
mony, inability to produce that witness (as distinguished 
from neglect or willful failure), and the almost certain 
irretrievable loss of the claim, warranted a mistrial; since 
the testimony here would have permitted the case to go to 
the jury, the trial judge’s refusal to grant a mistrial was 
prejudicial error. Klimko v. Rose. Supreme Ct. ........ 485 

The principle in State v. Trent applies to civil cases 
but is subject to R. 2:10-2; here, the denial of the motion 
for a new trial on the ground of the court’s failure to in- 
struct the jury to recommence deliberations when an 
alternate juror was appointed was harmless error. Melen- 
RES V CEROGGG ADDS TOV 5. 255.0 dacseescenceseesiesesiecesae 524 


CIVIL SERVICE 


The Civil Service Commission’s interpretation of N.J. 
S.A. 11:13-1 and N.J.A.C. 4:1-9.5 to exclude Employer Per- 
formance Evaluation Improvement System ratings from 
the scoring of promotional examinations when, as in this 
case, the evaluating supervisors and their subordinates 
are candidates for the same position is clearly proper. 
Honachefsky v. N.J. Civil Service Comm’n. App. Div. 278 

The award to appellant for the period between his 
wrongful discharge and his reinstatement should have 
been limited to his loss of regular wages and should not 
have included additional allowances for vacation time, 
holiday time, administrative leave time and speculative 
overtime. James v. N.J. Dept. of Commerce. App. Div. 524 


CLIENTS’ SECURITY FUND 
Annual Clients’ Security Fund Report 


COLLATERAL ESTOPPEL 
Aiding and abetting, federal offense. Standefer v. ee 
NOOR NOS. UNOS Cle. sa. o's.s ose 0'n'e'n.vie's sie.tiein edie os acess 


COMMERCE CLAUSE 


Resident Preference Program, cement. Reeves v. Stake. 
Re OIG ices hick ccdoncsiscecdoacesedeasacseses 102 


COMMISSIONER OF EDUCATION 


N.J.S.A. 18A:4-21, which provides that the Commissioner 
of Education shall be appointed by the Governor with the 
advice and consent of the Senate, does not violate the 
New Jersey Constitution. Campion v. Byrne. App. Div. 420 


COMPARATIVE NEGLIGENCE 


Although a more equitable manner of presenting this 
suit against the owner of the work site would be to direct 
the jury to ascertain the percentage of the employer’s 
negligence—solely to determine whether there should be a 
verdict in favor of defendant—to do so would violate 
the language of N.J.S.A. 2A:15-5.2, which clearly limits 
the jury’s deliberations to parties to the suit rather than 
parties to the transaction. Jarrett v. Duncan Thecker 
FO ES rere eR ne ae ee 309 

The Tort Claims Act does not necessarily imply that a 
nonsettling joint tortfeasor remains liable for his per- 
centage of negligence—to the contrary, N.J.S.A. 59:9-3 ex- 
pressly requires a pro tanto reduction for any payment 
made by an alleged joint tortfeasor; while this rule may 
be inconsistent with the principles of comparative negli- 
gence adopted by N.J.S.A. 59:9-4, the more specific legis- 
lation of N.J.S.A. 59:9-3 controls and requires a pro tanto 
reduction where, as here, plaintiffs received in settle- 
ment an amount in excess of the settling party’s pro rata 
share. Law v. Newark Bd. of Education. App. Div. .. 322 


CONDEMNATION 


Attorneys were always intended to be included within 
the sweep of N.J.S.A. 2A:83-1, which is aimed at per- 
mitting testimony based on verifications normally relied 
on in real estate transactions. N.J. Sports and Exposition 
Auth. v. Cariddi. Supreme Ct. ................scceeees 219 


Since appellant’s claim for the additional damages 
allegedly sustained by its property as a result of denial of 
reasonable access was a proper item of damage in the 
prior condemnation proceeding, the claim should have 
been presented at that proceeding; since appellant chose 
not to challenge the commissioners’ rulings but instead 
settled the case, it cannot now maintain this action for 
additional damages. Joseph L. Muscarelle, Inc. v. N.J. 
Dept. of Transportation. App. Div. .................... 361 


When there is an eventual taking of property in an area 
declared blighted but not included in initial redevelop- 
ment plans, the property owner is entitled to no less than 
the value of his land on the date of the blight declaration 
and where, as here, the value of such a parcel has de- 
clined between the date of the declaration and the date 
of the taking, the condemnee is not required to prove that 
the decline in value was directly attributable to the dec- 
laration in order to obtain the statutory benefit of the dec- 
laration-date value. Newark Housing Auth. v. Ricciardi. 
PUTED ae eRe cial! ied ve vores dielaig 04's olaid love's Ainie's Gvvie:e 509 


CONDOMINIUMS 


The legislative scheme regulating the creation, conver- 
sion and operation of condominiums and the eviction of 
tenants from rental units intended for conversion, with 
special consideration for Atlantic City tenants, is so com- 
prehensive as to clearly evidence a legislative intent to 
preempt the field, and the Atlantic City ordinance declar- 
ing a moratorium on the conversion of rental units is in- 
valid. Plaza Joint Venture v. Atlantic City. App. Div. 133 


CONSTRUCTION ACT 


The State Uniform Construction Code Act has preempted 
this area of regulation, and a municipal ordinance that 
requires an applicant for a construction permit or a cer- 
tificate of occupancy to show that all real estate taxes 
on the property are current is invalid. Home Builders 
League of So. Jersey, Inc. v. Evesham Tp. Law Div... 156 


CONSTRUCTION CODE 


Electric subcode inspection services are neither “pro- 
fessional services” nor “extraordinary unspecifiable ser- 
vices,’ and a municipality that chooses to administer 
the State Uniform Construction Code by contracting with 
an approved agency for electric subcode inspection and 
enforcement services is required to award such a con- 
tract by competitive public bidding (if it exceeds $4,500) 
or the obtaining of quotations (if it is between $500 and 
$4,500). Burlington Tp. v. Middle Dept. Inspection one ~ 
Inc. Law Div. 


CONSUMER FRAUD 


A plaintiff who is the victim of consumer fraud but who 
sustains no ascertainable loss of money or property as a 
result thereof may not be awarded counsel fees and costs 
under N.J.S.A. 56:8-19. Martin v. American Appliance. 
MEN ES OTs oe dele once ohcy Bhai a TTdeapONKae ese ee 156 


CONSUMER PROTECTION 
Fair Debt Collection Practices Act, taxes. Staub v. G. H. 
i ir. 161 


CONTEMPT 


There is no right to indictment and trial by jury in a 
summary criminal contempt proceeding where the punish- 
ment does not exceed six months’ imprisonment or a fine 
of $1,000 or both; since the attorney here received a $500 
fine without a jail term, he did not have a right to trial by 
jury in his contempt proceeding. In re John W. Yengo. 
RR as are ase os 53 Hague aiden Somme st weaned 285 


July to December 1980 Index Page Three 


When the contempt is in the presence of the court, the 
judge may act summarily without notice or order to show 
cause—on other occasions, the proceedings shall be on 
notice and order, and the matter may not be heard by the 
judge allegedly offended (except with the consent of the 
person charged); since the power to punish directly di- 
minishes the procedural due process accorded the alleged 
contemnor, the power must be permitted only where 
necessary , if proof of the contempt depends on evi- 
dence from persons other than the judge, the better prac- 
tice is to proceed on order to show cause even where the 
contempt is in the face of the court. In re John W. Yengo. 
PUNTO eas coe n zen sen tein cewaawcerecad 285 

An act may be a direct contempt although not commit- 
ted in the presence of the court, and the characterization 
of an attorney’s unexplained absence from a courtroom as 
a direct or an indirect contempt should be deferred until 
he has had an opportunity to explain: if there is an ade- 
quate explanation, the matter should proceed no further; 
if the attorney refuses to explain or offers a clearly in- 
adequate explanation, the offense may be treated as a 
direct contempt; if there is a good-faith excuse, the 
offense should be treated as an indirect contempt. In re 
John W. Yengo. Supreme Ct. ............c.ceceececenes 285 

Here, where the attorney went to Bermuda in the mid- 
dle of winter, the explanation was clearly inadequate; his 
unexcused absence from the trial was particularly egre- 
gious when viewed against the background of a multiple- 
defendant gambling conspiracy case and the admonitions 
of the trial court, whose judgment of conviction of direct 
contempt is reinstated. In re John W. Yengo. Supreme 
Ct. 285 





CONTRACTORS 


Although ‘general exculpatory clauses’’ will not relieve 
the State from responsibility for its express representa- 
tions, it is otherwise where the relevant language of the 
contract is as straightforward, unambiguous and cate- 
gorical as it is here in placing responsibility for subsurface 
investigations on the contractor; under the terms of this 
contract, the State’s representations are merely gratuitous, 
and if plaintiff chose to rely on this information it acted at 
its peril. Sasso Contracting Co., Inc. v. State of New = 
sey. App. Div. .... 

Plaintiff’s covenant to perform under the par arate 
for structural work was dependent here on defendant 
prime contractor’s performance of its covenant to pay for 
approved work in accordance with the agreement, and 
defendant’s breach of contract justified plaintiff in ter- 
minating performance. Zulla Steel, Inc. v. A & M Gregos, 
NU IE cy oc oe ay dasa cddcdierdnevatees sien 52 


CONTRACTS 

Restrictive Covenants In The Legal And Medical Pro- 
fessions, by Murray J. Laulicht 1 

Viewed as part of an integrated transaction among the 
accountant, his former partner’s estate and the firm‘ to 
which the partnership’ 's clients were sold, the noncompeti- 
tion clause of the dissolution agreement may be enforce- 
able so as to permit damages in favor of the estate against 
the accountant for a violation thereof after he terminated 
his relationship with the succeeding firm; the trial judge’s 
refusal to admit the agreement between the estate and the 
succeeding firm in evidence created a real possibility of 
an unjust result. La Porte v. Bott. App. Div. .......... 75 

The exculpatory provision in the agreement for a pre- 
purchase home inspection does not evidence the intent of 
both parties that the stated limitation of liability to the 
amount of the fee paid should apply to defendant’s neg- 
ligence in performing the inspection. Rubin v. AMC Home 
Inspection and Warranty Service. Law Div. .......... 335 


CORPORATIONS 

Corporate Forms Available 

Petroleum company, State taxes, interstate commerce, 
due process. Exxon Corp. v. Department of Revenue of 
Wisconsin. U.S. Supreme Ct. ............0seeeeesceees 83 

A business decision will be given its tax effect accord- 
ing to what actually occurred, not according to what might 
have occurred; that the stockholders and officers of the 
taxpayer in this case may not have given a moment’s 
thought to the tax consequences of their decision (for no 
apparent business purpose) on the final day of its fiscal 
year to approve an increase in the number of authorized 
shares sufficient to trigger N.J.S.A. 54:10A-5(e)(ii) is 
irrelevant to its liability under the statute for the addi- 
tional taxes. General Trading Co., Inc. v. Director, Div. 
of Taxation. Supreme Ct. .... 93 

Western Hemisphere Trade Corporation. Perry _—_ 
Inc. v. United States. U.S.D.C. 

Service of process, tolling, long-arm jurisdiction. Hop. 
kins v. Kelsey-Hayes, Inc. 3d Cir. 

Claims to enforce laws designed to safeguard the Siotate s 
waters sound in strict tort liability and where, as here, 
a corporation acquires the assets of another corporation 
for cash and continues essentially the same operation, it 
is liable for damages resulting from any discharges of 
hazardous substances by its predecessor. N.J. Dept. of 
Transportation v. PSC Resources, Inc. Law Div. ...... 349 

Whether a corporation has established a residence in a 
foreign jurisdiction depends on the extent and character 
of its business transactions there and the aim and context 
of the statute containing the residency requirement; plain- 
tiff, a Delaware corporation that conducts substantially all 
of its business in New Jersey, is a resident of New Jersey 
within the meaning of the Property-Liability Insurance 
Guaranty Association Act and its claim for damages is 
covered. Eastern Seaboard Pile Driving Corp. v. N.J. 
Property-Liability Ins. Guaranty Ass’n. App. Div. .... 494 


COUNTERCLAIMS 


Insurance, incontestability clause, breach of fiduciary 
duty. Strawbridge v. New York Life Insurance Co. US. 
D.C. 
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COUNTIES 


An expenditure pursuant to a court order for judiciary 
services, made after the effective date of the Cap Law, 
that does not involve new programs does not fall within 
the exception of N.J.S.A. 40A:4-45.4(e) and is to be in- 
cluded in the calculation of expenditures. In re 1979 Budget 
of Passaic County. Supreme Ct. ....................6- 155 


It is the legislature that has enacted the Cap Law 
and that is forcing the counties to expand less on other 
services by increasing the cost of state-mandated pro- 
grams such as welfare (assuming the county has other- 
wise reached the 5% limit); the wisdom of the legislation 
and the desirability of modifications or reform are matters 
peculiarly within the legislative domain. Clark v. Degnan. 
SS. ¢ Se oe ae 


Whether the term “law” in N.J.S.A. 40A:4-45.4(e) re- 
fers only to statutory enactments passed after the effec- 
tive date of the Cap Law or includes also court orders 
made after that date need not be addressed here; how- 
ever, excluded expenditures must be for a new service 
or a new activity, the costs of which had not been reflected 
in pre-1977 budgets. Clark v. Degnan. Supreme Ct. .. 155 


COURTS 


1980-81 Court Schedule 
Chief Justice Burger’s Address At American Law In- 
i 25 


Matrimonial Committee Appointed 

Amendments To Rules Of Evidence, Evidence Rules 20, 
23, 39 and 63(1) 

General Assignment Order 

New Filing Fees 

Legislative immunity, attorneys, ethics, attorneys’ fees. 
Supreme Court of Virginia v. Consumers Union of the 
United States, Inc. U.S. Supreme Ct. ..................- 79 

New Rule And Judicial Code Amendments, 
R. 1:21-3(¢) 

Petitions For Certification Granted 

An expenditure pursuant to a court order for judiciary 
services, made after the effective date of the Cap Law, 
that does not involve new programs does not fall within 
the exception of N.J.S.A. 40A:4-45.4(e) and is to be in- 
cluded in the calculation of expenditures. In re 1979 Bud- 
get of Passaic County. Supreme Ct. .. 

Appeals Pending In The Supreme Court 

Supreme Court Committees For 1980-81 

Statistical Report Of Disciplinary Review Board ... 268 

Van Fossan Address To N.J. Judicial College 

Guidelines For Cameras In Courtrooms 

Code Of Judicial Conduct Amendment 

Appeals Pending In The Supreme Court 

New Rules To Promote Speedy Trials 

Supreme Court Report On Budget Procedures 

Pashman To Head Pretrial Intervention Committee 535 


CREDITORS’ RIGHTS 


A judgment creditor should not rely exclusively on the 
ordinary administrative processes, but should make addi- 
tional inquiries to insure that a judgment has been 
docketed; furthermore, lien priorities as among judgment 
creditors are determined by the order in which execution 
is issued rather than priority of docketing of judgments, 
and there was no effort here to accomplish issuance of 
execution against the judgment debtor’s property. Massa- 
ker v. Petraitis. App. Div. ...... 17 

The omission of any provision in the Automobile Repara- 
tion Reform Act exempting personal injury protection 
benefits from execution by judgment creditor was inten- 
tional, and the trial judge erred in vacating plaintiff’s 
writ of execution on monies owed to defendant by the 
insurance company under its no-fault policy. Richman v. 
PRR OIN 5 sesh ebakncansvsacehorensaance 

Both spouses are liable for the necessary expenses (in- 
cluding the cost of hospital and medical care) incurred 
by either spouse in the course of the marriage; however, 
in the absence of an agreement, the income and property 
of one spouse should not be exposed to satisfy a debt 
incurred by the other spouse unless the assets of the 
spouse who incurred the debt are insufficient; this rule 
should be applied only to debts incurred after July 2, 1980. 
Jersey Shore Medical Center - Fitkin Hospital v. Baum. 
| ee ee er 


CRIMINAL LAW 


“Even The Criminals Respected Us. . .”, by Prof. Alan 
se et | Re eee np eran cae eee 46 
Double jeopardy, involuntary manslaughter, automobiles. 
Illinois v. Vitale. U.S. Supreme Ct. .......... 102 
Capital punishment, evidence, lesser included offense. 
Beck v. Alabama, U.S. Supreme Ct. .................. 103 
US.D.C. Plan For Prompt Disposition Of Criminal 


Commutation and work credits should not be remitted 
to sex offenders for an offense committed prior to the 
Penal Code. Attorney General’s Formal Opinion No. 11 - 

. 118 


Punish Criminals; Don’t Treat Them, by David Lester, 
RRR Ses acbcats savacseeiceboes 180 

The 2A offense of criminal solicitation is now punish- 
able as criminal attempt in violation of N.J.S.A. 2C:5-1. 
State v. Jovanovic. Resentencing Panel 254 

The prosecution of defendant for armed robbery was not 
barred by collateral estoppel (which defense should have 
been raised on motion in advance of trial) since he was 
not a party to the prior trial of his confederates, who 
were acquitted. State v. Parris. App. Div. ............ 470 

The acquittal of his confederates was not a bar to de- 
fendant’s conviction for aiding and abetting them in an 
armed robbery. State v. Parris. App. Div. ............ 470 


CRIMINAL PROCEDURE 


There was no error here in admitting into the jury 
room either the transcripts of tape recordings (of con- 
versations obtained by the state) as an aid to understand- 
ing the recordings, which the trial judge explained were 
the primary evidence, or a verdict sheet, summarizing 
the elements of each charge, which was a reasonable 
substitute. for the 76-page, 33-count indictment. State v. 
ES a eee ere Tes ery ree 133 

The mandatory time limit for taking an appeal does not 
begin to run until, as required by R. 3:21-4(f), a defendant 
is advised by the trial judge of his right to appeal and, 
if indigent, of his right to appeal as an indigent. State v. 
PR I ONS nS ink aisvnvsiessscoawcartaseeene’s 245 

Once a defendant’s competency to stand trial is estab- 
lished and a further hearing is held on the matter of his 
waiving the defense of insanity, the inquiry into whether 
the choice was knowing, intelligent and voluntary should 
be in terms of defendant’s awareness of his rights and 
available alternatives, his comprehension of the conse- 
quences of failing to assert the defense, and the freeness 
of the decision to waive it; the inquiry should avoid an 
incursion into the area of mental capacity which might 
develop into an irreconcilable conflict with the finding of 
competency to stand trial. State v. Khan. App. Div. .. 318 

If the insanity defense is interposed here despite de- 
fendant’s objection. presenting it and the defense of self- 
defense at a single trial could result in a fundamentally 
unfair situation; in these unique circumstances, the issues 
must be bifurcated at the trial, with the insanity ane” “4 
be tried first. State v. Khan. App. i Re a eRe 

Annual Wiretap Report 

Appeals, Seeielidials,' United States v. Leppo. 3d Cir. 489 

The quality of the detective’s observations during the 
surveillance was a critical aspect of the state’s evidence 
against defendant here, and the trial judge should have 
conducted a hearing, similar to the kind of hearing held 
when the defense demands the identity of an informer, to 
weigh the consequences of revealing the vantage point 
against the importance of disclosure to defense counsel’s 
ability to conduct an effective cross-examination on the 
witness’ ability to perceive. State v. Crudup. App. Div. 509 

The trial judge unduly restricted the defense’s effort to 
cross-examine the detective; no matter that the likeli- 
hood of defendant’s contention (that the police officers 
were frustrated when no narcotics were found and thus 
framed him on the numbers charges) might be slim—he 
was entitled to fully test the state’s proofs and show any 
possible bias, prejudice, interest or ulterior motive. State 
v. Crudup. App. Lo Rr or 509 

The provision of N.J.S.A. 2C:1-1(c)(1) that the code 
governs procedure in the prosecution and disposition of 
offenses committed prior thereto does not authorize a 
pending indictment for a Title 2A crime that has been 
downgraded in the code to be prosecuted and disposed 
of as a disorderly persons charge. State v. Mroaovitch. 
UNG 05 e ator ahcabus ss $eese en kS canes enek casa eres 522 


DAMAGES 


The trial judge correctly found that plaintiff’s conse- 
quential deprivation of income, representing the loss of 
the benefit of its bargain from four purchase orders, was 
the measure of damages in this case, where the real estate 
broker and its agent had violated their professional duty 
to plaintiff by acting for it in the rental of a property 
at which plaintiff’s contemplated activity, clothing manu- 
facturing, was illegal. Paris of Wayne, Inc. v. ee 
ARERCY: ADDS DIV... ....<0.006s00 

Plaintiff’s attorney’s summation, taken as a whole, vio- 
lated the Botta v. Brunner rule; his suggestion that the 
jury consider the extra dollars they would be willing to 
spend to avoid the pain of a tooth extraction and what it 
means to suffer on a daily basis is a subtle appeal to the 
“golden rule’ and, together with the reference to plain- 
tiff’s daily pain for the rest of her life and her life expect- 
ancy of 11,000 days, and the comment that she was 
entitled to fair compensation for each and every one of 
those days, could only serve to suggest a per diem form- 
ula. Cox v. The Valley Fair Corp. Supreme Ct. ...... 189 

The problem in this nonjury case is that the trial judge 
did not set forth how he estimated the projected earnings 
of the decedent; he may have considered this action like a 
support case and tacitly decided that the sons were en- 
titled to a weekly allowance based on need, but recovery 
in a wrongful death action is based on the monetary 
contributions the decedent reasonably might have been 
expected to make to the survivors, and is not directly re- 
lated to their needs—nor is the standard the cost of insur- 
ance premiums for an amount equal to the net pecuniary 
loss. Curtis v. Finneran. Supreme Ct. ................ 189 

Expansion Of The Botta Rule, by Lewis Stein . . 189 

By permitting the jury to consider both plaintiff’s lost 
salary and the amount paid to his replacement by the 
corporation of which plaintiff and his wife were the sole 
stockholders, the trial judge allowed a double recovery 
for the same loss; the amount paid to the replacement, 
if recoverable at all, could be claimed only by an action 
on behalf of the corporation. Johnesee v. The Stop & Ko 
RG I IN Lois pak abiveougscss SenGuoweneaeens 

Plaintiffs’ demands for rescission—contending that the 
murder of defendant’s wife and her burial in the back 
yard of the property they had agreed to purchase breached 
the promise in their contract that the premises would be 
conveyed ‘‘in the same condition”—and for damages re- 
lating to the real property should not be dismissed as a 
matter of law; however, damages will be allowed only if 
the sale is consummated, and plaintiffs must therefore 
elect their remedy. Calliari v. Sugar. Ch. Div. ........ 277 

Unless the insured is able to prove that he would have 
received a verdict in his favor or a verdict for less than 
$3,500, he has suffered no damages (in the nature of addi- 
tional premiums for his medical malpractice insurance) 
as a proximate result of the transgressions of the insurer 
and the attorney in settling the claim against him for 
$50,000 when he wished to litigate. Lieberman v. Em- 
ployers Ins. of Wausau. Supreme Ct. .................. 309 


Here, where it was left to the speculation of the jury in 
this wrongful-death action just what contributions, both 
financial and by way of guidance, either of the two sur- 
vivors had received from their mother, the evidence could 
not support a verdict of $50,000; the case is remanded for 
a new trial as to damages. Melendez Rodde App. Div. 524 


DEFAMATION 


Where, as here, there is no genuine issue of material 
fact on the question of actual malice, defendants are en- 
titled to summary judgment as a matter of law. Durski v. 
SRNR RII RTIG, Sis on cisc pecs ews eabans ¥earoue sues 365 


DES 


The approach in Sindell v. Abbott Laboratories, 163 
Cal. Rptr. 132 (1980), holding each defendant liable for 
the proportion represented by its share of the market, 
is a reasonable solution to determine the percentage share 
among unexculpated defendants pursuant to N.J.S.A. 
2A:53A-3 and 2A:15-5.3 and it will be invoked in this DES 
case for that purpose alone. Ferrigno v. Eli Lilly & Co. 
Law Div. 373 


DESIGN PROFESSIONALS 


Privity of contract is not necessary for a design profes- 
sional to be answerable in tort to a contractor who sus- 
tains economic damages as a result of the design profes- 
sional’s negligence. Conforti & Eisele, Inc. v. John C. 
MOPTIS -AGSOC. SAW FY 5 oes ososcccase. .osses suena ass 365 


DISCOVERY 


Although in most cases it is helpful to adhere to an 
orderly progression of events, such as interrogatories 
followed by depositions, this is not mandated and may be 
varied as counsel deem advisable; to treat discovery as a 
checker game is to debase the process, and defendant 
doctor’s answer and defenses are suppressed for his re- 
fusal to appear at depositions without first having obtained 
plaintiff’s expert’s report. Dick v. Atlantic City Medical 
ORE SOW II ios oe Fie ciS ine theuen hak toate caaraenee 30 

R. 4:22 contains no requirement for admissions of only 
relevant matters; plaintiff’s requests for admissions in 
this case could produce facts that would be reasonably 
calculated to lead to admissible evidence, and the motion 
to strike is denied—questions of admissibility should be 
preserved for the trial and objections to requests should 
not be entertained absent a showing of abuse. Van Langen 
v. Chadwick. Law Div. 30 

Defendant’s request in this case, which ; arose out of a 
motor vehicle accident in the parking lot of a shopping 
center, that plaintiff supply the names of all books, 
treatises or authorities to be relied on at trial that relate 
to the design, construction or maintenance of parking fa- 
cilities falls within the scope of discovery and is not 
barred or limited by R. 4:10-2(c) (the work-product privi- 
lege) or R. 4:10-2(d) (covering experts during trial ~~ 
aration). Van Langen v. Chadwick. Law Div. .......... 

Need from the standpoint of essentiality has not nae 
buttressed in this civil litigation by detailed findings—the 
presence of damages beyond minimal does not of itself 
demonstrate a need to invade a confidential public record 
—and plaintiff has not successfully shouldered his burden 
of proving that the information he seeks from confidential 
state records could not be obtained from less intrusive 
sources. Greenspan v. State of N.J. App. Div. ........ 183 

Although normally great liberality is accorded in per- 
mitting the testimony of witnesses whose names are not 
supplied by timely amendment, all discovery must be 
completed before the R. 4:21 panel hearing in a medical 
malpractice action; plaintiff’s motion to include a new 
expert after the hearing but before trial is denied. Conde 
9D: TE IGS 2h es vce Seanad s se endaustessaae 218 

Where, as here, both defendants are represented by the 
same counsel, his furnishing answers on behalf of both de- 
fendants without reservation constitutes his representation 
that they are the responses of both clients; he is estopped 
here from protesting the lack of certification at trial. 
ROR V. AOA AND ANY seve sss ccawsesd vanlen te veban 362 

Both the depositions and the interrogatories of witnesses 
who are parties are available to an adverse party for any 
purpose; the suggestion of the trial judge that R. 4:16- 
1(b) may refer only to parties who “have some connec- 
tion with the corporation” as “officer, director, or manag- 
ing or authorized agent’’ is entirely wrong. Eden v. Con- 
SUL RE BW bo 8's boo nee cece bake neuter 


DISCRIMINATION 


Employment, Civil Rights Act, federal procedure. Mo- 
hasco Corp. v. Silver. U.S. Supreme Ct. .............. 173 

The order of the director of the Division on Civil Rights 
requiring the board of education to pay each complainant 
sick-leave pay for the period of disability between the birth 
of her child and the commencement of her maternity 
leave, and to cease prohibiting teachers from using ac- 
cumulated sick days for pregnancy and pregnancy-related 
disabilities, is affirmed. Farley v. Ocean Tp. Bd. of Educa- 
re Cy | Aare ne ee ars gael bn EE rare el 219 

Age, mandatory retirement, public employees. Freeman 
v. Goldman. U.S.D.C. 

ADEA, filing. Davis v. Calgon Corp. 3d Cir. ........ 305 
a age. Smithers v. Bailar & U.S. Postal Service. 

ir 

Parole, race, equal protection, due process. Block v. 
Potter. 3d Sits Gach eanicks baueeastneaboni pee 434 

Race, employment. Equal Employment Opportunity 
Comm’n v. Greyhound Lines, Inc. 3d Cir. ............ 489 

N.J.S.A. 18A:60-14, which’ requires that non-teaching 
professional employees of state colleges have five years 
of employment within six consecutive years for eligibility 
for a multi-year contract, does not discriminate against 
women who may need leave time for maternity purposes. 
Jaeger v. State of N.J. App. Div. ................000% 518 





DISPOSSESSION 

The failure of the contract, negotiated between the farm- 
labor service organization (composed of farmers who con- 
tracted with it for migrant farm labor) and the Puerto 
Rican Department of Labor, to provide a discharged 
farmworker with a reasonable opportunity to find shelter 
before being dispossessed is against public policy, and a 
provision for a reasonable time to find alternative housing 
is implied into the contract. Vasquez v. Glassboro Service 
Ass'n, Inc. Supreme Ct. 2.5... ..s.ccsecccccscsesescvcess 41 


Although a migrant farmworker is not a tenant or other- 
wise included in the summary dispossess statute, a farm- 
labor service may not use self-help to dispossess a farm- 
worker who remains in possession of his living quarters 
after termination of his employment but must proceed in 
a judicial action; this requirement provides a forum for 
an equitable resolution of the controversy. Vasquez v. 
Glassboro Service Ass’n, Inc. Supreme Ct. ............ 41 


A dispute concerning the dispossession of a migrant 
farmworker on termination of his employment, whether 
instituted by a farm-labor service or, as here, by a farm- 
worker should proceed in a summary manner under R. 
4:67. Vasquez v. Glassboro Service Ass’n, Inc. Supreme 
Roi ec areas e354 s CES GW kane tebe eee whiemees veh emanes 41 


A migrant farmworker should be allowed to raise equit- 
able claims or defenses even though they might be con- 
sidered collateral to the issue of possession; in resolving 
a dispute between a farmworker and a labor service, a 
court may grant the worker time to find housing in addi- 
tion to that implied in the contract, direct the labor ser- 
vice to assist him in obtaining alternative housing or to 
provide him with return passage to Puerto Rico, or order 
other appropriate relief. Vasquez v. Glassboro Service 
PUP AG ME HUNT OMNIG Os! 2555.25.55 65 kane sce. csecs eee cesses 41 


DOCTORS 


Restrictive Covenants in the Legal and Medical Profes- 
sions, by Murray J. Laulicht 1 


DOUBLE JEOPARDY 


The county court determination at the trial de novo 
that the ordinance under which defendant had been con- 
victed in municipal court was unconstitutional may be 
appealed by the state without offending established prin- 
a of double jeopardy. State v. Barnes. Supreme 

PRE Sts t lech aia Ao a aes Ale Sck7ois 4: cage se eee wala. Sale Reales 333 


A reversal of the judgment of resentence under N.J.S.A. 
2C:1-1(d)(2) on appeal by the state would have the result 
of continuing in effect defendant’s prior sentences, con- 
sistent with the law when he was sentenced; that result, 
which would be reached for legal error, cannot be equated 
with double punishment for the same crime within the 
interdiction of the Fifth Amendment, and this appeal by 
the State is not barred by double jeopardy. State v. ~— 
MRT RESAT ADU oo na2s Seis sini 0 Vile oleials vius'e viajeicte siSieeie'e sah oe 


DRUGS 


Sentencing, Comprehensive Drug Abuse Prevention and 
on Act, parole. Bifulco v. United States. U.S. Supreme 
82 


Patents, non-obviousness. Eli Lilly and Co. v. Premo 
Pharmaceutical Laboratories, Inc. 3d Cir. ............ 145 


The principles of Anderson v. Somberg are broad enough 
to be applied here, where plaintiffs allege that they suf- 
fered injuries because their mothers took DES during 
pregnancy, but are unable to link the pills used to a par- 
ticular drug company; the reasons for not leaving plain- 
tiffs without a remedy are even more compelling here, 
where all the defendants manufactured DES and (if plain- 
tiffs’ allegations have merit) all were wrongdoers. Fer- 
rigno v. Eli Lilly & Co. Law Div. ................. 00005 373 


FDA, regulations. Pharmaceutical Manufacturers Assoc. 
v. Food and Drug Admin. 3d Ci 


DRUNK DRIVING 


Reckless driving is not a lesser included offense of a 
drunk driving charge, and the municipal court judge ex- 
ceeded his authority in amending the complaint. State v. 
RRR TAU MII 050s \cs'via bo Gia.d's shold s'e te sOalcee.o oes 273 


EDUCATION 


Taxes, education expenses. Tomer v. Comm’r of Inter- 
nal Revenue. 3d Cir. 42 


Parents with the financial ability fully to support their 
children are not constitutionally entitled to require the 
public to assume this obligation; the State Constitution’s 
free education clause—the essential purpose of which is 
to maximize public education so that citizens may function 
politically, economically and socially in a democratic so- 
ciety—does not include within its guarantee profoundly 
retarded institutionalized children and the total-habilita- 
tion programs entailed in their residential care. Levike v. 
N.J. Dept. of Institutions and Agencies. Supreme Ct. 261 


A differentiation of statutorily subtrainable school-age 
children based solely on the circumstance of institution- 
alization does not serve to render such a classification 
suspect, and plaintiffs have not been subjected to unequal 
protection of the laws by being required to pay, in ac- 
cordance with their financial ability, a substantial portion 
of the costs of the total residential care, inclusive of edu- 
cational services, that is provided to their profoundly re- 
tarded institutionalized children. Levine v. N.J. Dept. of 
Institutions and Agencies. Supreme Ct. ............... 261 


Activities of state college corporations may not continue 
absent statutory authorization. Attorney General’s Formal 
Opinion No. 22 - 1980 


ELECTIONS 


Party membership for a nominee for county committee 
is essentially a present state of mind evidenced by the 
certification of the candidate, supported by the declara- 
tion of the signers to the petition of nomination to the same 
effect. Ivkovich v. Green. App. Div. ..............++- 133 

The bar of N.J.S.A. 19:34-52 on indorsing a candidacy 
prior to a primary election is limited to the political com- 
mittee as such and does not affect the individual activity 
of its members; plaintiff has not borne the burden of show- 
ing committee activity here. Gillen v. Sheil. Law Div. 218 

N.J.S.A. 19:49-2 was intended to provide for bracketing 
candidates in all primary elections; where there exists 
only one office for which petitions may be filed with the 
county clerk, such petitions fulfill its ‘‘joint petition” re- 
quirement. Gillen v. Sheil. Law Div. .................. 218 

The legislature has the power to impose durational resi- 
dency requirements on candidates for local elective office 
and the strict scrutiny test need not be applied, although 
something more than mere rationality is required; a 
restriction on candidates must be reasonable and suitably 
tailored to further legitimate governmental objections. 
Matthews v. Atlantic City. Supreme Ct. .............. 285 

It is not necessary in this case to resolve whether a 
two-year residency requirement for elective office in all 
municipalities would pass constitutional muster—since 
N.J.S.A. 40:72-1 applies to only 40 out of 567 municipalities 
in the state with commission form of government and no 
justification for this distinction exists, its two-year resi- 
dency requirement violates the equal protection clause; 
although, under minimal scrutiny, some conceivable basis 
might be hypothesized that could sustain this differential 
treatment, the standard of review adopted today leaves 
no room for such speculation. Matthews v. Atlantic City. 
SENN hos a seid sn cone dasesnedenvuecadadveudigds 285 

In view of the proximity of the date of the certificate 
of notice to the general election day, considerations of con- 
venience properly dictate scheduling the recall election on 
ba general election date. Clolery v. Carmeci. = 


EMOTIONAL DISTRESS 


Plaintiffs, who had contracted to buy the house of de- 
fendant and his wife, are not persons toward whom any 
outrageous actions of defendant were directed; they were 
not present when he allegedly murdered his wife and 
buried her body in the back yard and were not members 
of the family, and consequently may not recover for their 
emotional distress. Calliari v. Sugar. Ch. Div. ...... 277 


EMPLOYMENT RELATIONS 


An employee has a cause of action for wrongful dis- 
charge, in contract or tort or both, when the discharge 
is contrary to a clear mandate of public policy; as a 
matter of law, there is no public policy against conducting 
research on drugs, such as the one here, that may be con- 
troversial but potentially beneficial to mankind, partic- 
ularly where continuation of the research is subject to ap- 
proval by the FDA. Pierce v. Ortho Pharmaceutical . 
PORCINE 5 0:25 olin 0:0. 6, Ue Saaldecolngotemna remem tess 

Absent a covenant not to compete or a breach of a Rn 
fidential relationship, liability for breach of the employee’s 
duty of loyalty to his employer may not be founded on the 
facts here, where the employee was simply trying to get 
another job. Auxton Computer Enterprises, Inc. v. Parker. 
EINE cae sobcle Sao eacinie Se HodgaT MESON, Se ceseves 274 


ENVIRONMENTAL PROTECTION 


Clean Air Act, air pollution, appeals. Harrison, Regional 
Administrator, Environmental Protection Agency v. ia 
Industries, Inc. US. CIO Oe ioidic sa pcinccacatene xs 

The Spill Compensation and Control Act, intended to 
control the transfer and storage of petroleum and other 
hazardous substances, does not confer power on the De- 
partment of Environmenatl Protection to regulate the 
basic design and construction of facilities; those sections 
of subchapter 4 of the regulations promulgated by DEP 
that do not pertain to “‘procedure, personnel and equip- 
ment” for discharge prevention, cleanup and removal are 
invalid. GATX Terminals Corp. v. N.J. Dept. of Environ- 
mental Protection. App. Div. .................eeeeeeees 16 

To the extent that DEP requires a facility to formulate 

a ‘discharge, cleanup and removal plan” when it is re- 
pee by an overlapping federal law or regulation to sub- 
mit such a plan, that regulation is at odds with sections 
of the Spill Compensation and Control Act. GATX Ter- 
minals Corp. v. N.J. Dept. of Environmental Protection. 
App. Div. 16 

Federal Water Pollution Control Act, Fifth Amendment. 
United States v. Ward, d/b/a L. O. Ward Oil & Gas Oper- 
SMI Uta SUNROING C0. so Sisaie v cdocac' Siccceasemecewnes 176 

Construction of resource recovery facilities by counties 
or county authorities is subject to the Local Public Con- 
tracts Law. Attorney General’s Formal Opinion No. 14 - 
1980 230 

N.J.S.A. 17:22-6.6(a) and 17B:22-8(c), which prohibit the 
Commissioner of Insurance from renewing the insurance 
licenses of agents or brokers affiliated with a financial 
institution, exempt some persons from a classification to 
which they logically and fairly belong; such statutory un- 
derinclusiveness was appropriately found by the trial 
court to be so arbitrary as to deny equal protection. ADA 
—- Service Corp. v. State of New Jersey. App. 

lV 246 

The legislature has the power to impose durational 
residency requirements on candidates for local elective 
office and the strict scrutiny test need not be applied, 
although something more than mere rationality is re- 
quired; a restriction on candidates must be reasonable 
and suitably tailored to further legitimate governmental 
objectives. Matthews v. Atlantic City. Supreme Ct. .. 285 

It is not necessary in this case to resolve whether a two- 
year residency requirement for elective office in all mu- 
nicipalities would pass constitutional muster—since N.J. 
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S.A. 40:72-1 applies to only 40 out of 567 municipalities in 
the state with commission form of government and no 
justification for this distinction exists, its two-year resi- 
dency requirement violates the equal protection clause; 
although, under minimal scrutiny, some conceivable basis 
might be hypothesized that could sustain this differential 
treatment, the standard of review adopted today leaves 
no room for such speculation. Matthews v. Atlantic City. 
I os 5s deg eid dew; ea sa euwngeaeeids 285 


Claims to enforce laws designed to safeguard the state’s 
waters sound in strict tort liability and where, as here, a 
corporation acquires the assets of another corporation for 
cash and ccntinues essentially the same operation, it is 
liable for damages resulting from any discharges of haz- 
ardous substances by its predecessor. N.J. Dept. of Trans- 
portation v. PSC Resources, Inc. Law Div. ............ 349 
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ESTATES AND TRUSTS 


Federal jurisdiction, taxes. Jensen v.. Mitschele Con- 
GE CRIN O Oe A Ny oo. va hc cian tiese vaenadadecededuc nies 434 


ETHICS (see also Attorneys) 


Respondent demonstrated a disdain for his clients’ in- 
terests in the Hawkins-Bell matters, where he avoided 
communication and improperly terminated the lawyer- 
client relationship, and an appalling insensitivity to the 
high standards of his profession in the Brunt incident, 
where he altered a medical report; a three-year suspen- 
sion is the appropriate discipline. In re William E. Rabb. 
POI Os cide rss eh dwaccwnsn nae hwaetacdeesnes 104 

In the absence of any explanation whatsoever, the os- 
tensible incivility of counsel for defendant-respondent 
(who did not file a brief or appear on this appeal) in dis- 
regarding all written communications from the Clerk of 
the Supreme Court is prima facie the sort of discourtesy 
contemplated by DR 7-106(C)(6); public announcement of 
his dereliction should serve as notice to the bar that such 
disrespectful conduct will not be countenanced in the fu- 
ture. Town of Belleville v. Parrillo’s, Inc. Supreme Ct. 123 

Opinion 423 of the Advisory Committee on Professional 
Ethics posits an ethical rule that is unnecessarily broad 
in its application and it is hereby modified: a municipal 
attorney cannot undertake to represent the municipality 
or its interests in administrative or judicial proceedings 
against municipal employees where—because the attorney 
has had regular and frequent contact with such em- 
ployees in the course of handling municipal business—a 
person generally familiar with the affairs of the munici- 
pality could reasonably believe that an attorney in such 
a position would be subject to and hindered by a profes- 
sional conflict of interest; this holding is based substan- 
tially on the appearance of ethical impropriety which, al- 
though not fully articulated in DR 9-101, is nevertheless a 
basic ethical concept. Perillo v. Advisory Comm. on Pro- 
fessional Ethics. Supreme Ct. .............sscscccccess 141 


Respondent’s agreement to hold the funds under the 
circumstances here created a duty running from him to 
the surety, as well as to the contractor, that the funds 
would not be used inconsistently with the stated purposes; 
by failing to place the trust funds in the custody of an 
impartial party when he was faced with an irreconcilable 
conflict of interest and to insure that the rights of the 
surety, as well as of the contractor, would be protected, 
he violated DR 1-102(A)(4)(5) and (6) as well as the spirit 
of DR 5-105(B). In re Clifford N. Herbstman. Supreme 
Se a cl ee RC 7 - (eR ere ematy SRR nae Ane 453 


Respondent’s misconduct in this matter was compounded 
by his failure to advise the surety of the levy made on the 
trust funds on behalf of the contractor and by his mis- 
leading and deceitful certification to the court that the 
funds belonged to the contractor; he is suspended for six 
months. In re Clifford N. Herbstman. Supreme Ct. .... 453 


ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 


No. 447, as amended - Lawyers use of C.P.A. on letter- 
h 69 


449, as amended - Conflict of interest, county legal 
assistant—also counsel for municipal plan- 


No. 


. 457 - Advertising legal fees, with reduction to 
members of large group 


. 458 - Part-time assistant municipal attorneys, rep- 
resenting opposing spouses 


. 459 - Legal clinic at college, employment by clinic 
beneficiaries 150 


. 460 - Conflict of interest, regional sewerage au- 
thority counsel, municipal counsel: partners 205 


. 461 - Designation of “J.D.” or ‘Doctor’—; 
“Ph.D.”; foreign language fluency, revers- 
ing prior Opinions 321 and 159 


. 462 - Conflict of interest, attorney—director of cli- 
ent corporation 


. 463 - Conflict of interest, referral fee from solicit- 
ing mortgage broker 


. 464 - Conflict of interest, school board attorney 
serving on municipal council 


. 465 - Conflict of interest, municipal attorney—mu- 
nicipality’s collecting attorney’s fees from de- 
veloper in improvement and condemnation 


. 466 - Conflict of interest, municipal and county 
special labor counsel practicing before mu- 
nicipal and county agencies, or litigating 
against such public entities 
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EVIDENCE 


Cross examination, impeachment. United States v. 
Mawes, 355; Tene WO. ss. isis vs inc ches sds scssduses 14 

Search and seizure, drugs, airports. United States v. 
Mendenhall. U.S. Supreme Ct. ...................eeeee 15 

Amendments To Rules Of Evidence, Evidence Rules = 
23, 39 and 63(1) 

Impeachment, Fifth Amendment. Jenkins v. Piss aa 
Warden. U.S. Supreme Ct. ............ 81 

Informants, right to counsel. United States v. _—— 
US. Supreme Ed sienex tans sche dcebanwseness eeeesoee 

Criminal law, capital punishment, lesser included ot 
fense. Beck v. Alabama. US. Supreme J ee 

Search and seizure, right to privacy. United Sites “J 
Payner. U.S. Supreme i. 103 

Federal magistrates, motion to suppress, due process, 
hearings. United States v. Raddatz. U.S. Supreme Ct... 106 

No social policy is furthered by allowing a defendant to 
keep from the jury evidence of remedial conduct under- 
taken before an accident, and the trial court should have 
permitted plaintiff to prove that defendant had changed 
the warning label on its extremely flammable product 
before the fire; the court also erred in excluding evidence 
that the product sold to plaintiff was not labeled in accord- 
ance with a regulation adopted under the Federal Haz- 
ardous Substances Act. Shatz v. TEC Technical Adhesives. 
UD MGs oc occas frre conte Sinan cubes cerkcebaasiod 132 

Witnesses, preliminary hearing. Ohio v. Roberts. US. 
ND BS is son ce ere se he ot ce cscs re 

Alibis. Hackett v. Muleahy. U.S.D.C. ............... 191 

The K-55 Radar is completely reliable as a speed- 
measuring device, provided that it is properly operated 
by an individual who is competent to operate the radar 
after having been trained in its use. State v. eee 
QR FIINT © 505 ihe sokkekesrhsss reuse oeaseks 

In cases involving the K-55 Radar, the state should - 
duce evidence as to (1) the training and experience of 
the officer operating it, (2) the calibration of the machine, 
and (3) the calibration of the speedometer of the patrol 
car where the K-55 is operated in the moving mode; the 
radar should be operated in the manual position at = 
times. State v. Wojtkowiak. App. Div. ................ 

It is true that medical opinion testimony must = 
couched in terms of reasonable medical certainty or 
probability, but it is not a defendant’s burden to prove 
by a reasonable medical probability what caused the 
claimed injury—that is plaintiff’s burden, and a defendant 
should be able to rebut any such proof by medical evi- 
dence negating the claimed cause; furthermore, defend- 
ant’s expert should have been permitted to explain 
whether his ordering of “possibilities” in his report could 
be interpreted in terms of medical probabilities. — 
v. The Stop & Shop Co., Inc. App. Div. ................ 

Evidence of the soup manufacturer’s measures to void 
contamination were admissible in this warranty and strict 
liability action, not to show lack of fault or the presence 
of due care, but as tending to show the improbability of 
plaintiff’s claim that his hepatitis resulted from eating the 
soup. Johnesee v. The Stop & Shop Co., Inc. App. Div. 271 

Miranda, custody. United States v. Mesa. 3d Cir. .. 461 

Grand juries, immunized testimony. United States v. 
PUNE NGS oc ich Saves ce evwcbosckussevaseebeeee 501 


EXECUTIONS 


The right of a sheriff to compensation for his services 
is derived from statute and must be strictly construed; 
the legislature’s failure to allow sheriffs fees for execu- 
tions on cash, as is provided for constables and sergeants- 
at-arms, was not inadvertent and the judgment allowing 
the sheriff commissions on a cash execution is reversed. 
IBEW Local 1470 v. Gillen. App. Div. ............ . 214 


EXPUNGEMENT 


An expungement petition must set forth every criminal 
or quasi-criminal charge made against the defendant, 
whether resulting in acquital or conviction. State v. De 
Marco. Law Div. 275 


FAIR TRIAL 


Neither this appeal nor defendants’ first application pre- 
sents a conflict between the new shield law and a crim- 
inal defendant’s Sixth Amendment right to compulsory 
process, since neither involves an impairment of that 
right; the availability of numerous less intrusive sources 
of the information has been established to a reasonable 
certainty here and, absent the discovery of new evidence 
concerning the contents of the letters sent to her by a 
prosecution witness, the reporter need not produce them 
for either in camera inspection or use at trial. State v. 
Boiardo (In re Goldstein). Supreme Ct. 1 

The privilege of non-disclosure under the shield law is 
that of the newsperson and not the source. State v. Boiardo 
Ce a ee ee 1 

Free press. Richmond Newspapers, Inc. v. Virginia. 
WS. Benen. <........s0<s0..-0 181 

Privilege, reporters, First Amendment. United ~~ 
v. Criden. 3d Cir. 


FAMILY LAW 


Where, as here, foster care has been permitted for so 
extended a period as to have resulted in the virtual cre- 
ation of a new parent-child relationship, and the trial 
judge concludes that disruption of that new relationship 
would damage the child, an order permanently terminating 
the biological parent-child relationship can be validly is- 
sued despite the absence of present or past parental a 
— & Fe eS i eee eee 

Privileges, marital testimony, grand juries, str ag 
In the Matter of Grand Jury Empanelled Oct. 18, a 
3d Cir. 

Habeas Corpus, custody. Lehman v. Lycoming County 
Children’s Services Agency. 3d Cir. .................. 
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Both spouses are liable for the necessary expenses 
(including the cost of hospital and medical care) incurred 
by either spouse in the course of the marriage; however, 
in the absence of an agreement, the income and property 
of one spouse should not be exposed to satisfy a debt in- 
curred by the other spouse unless the assets of the spouse 
who incurred the debt are insufficient; this rule should 
be applied only to debts incurred after July 2, 1980. Jersey 
Shore Medical Center—Fitkin Hospital v. Baum. Supreme 
RP ASE aes a eae eu eek hts kus ssp ve anseeeanccsanes uae 165 

Since child-abuse records are expressly confidential ex- 
cept for the circumstances delineated in N.J.S.A. 9:6- 
8.10(a) and the father in this case does not fall within any 
of the exceptions, he has no right of access under the 
Right to Know Law, which excludes from general public 
inspection records made confidential by statute; release 
of the records here would thwart the legislative purpose 
of encouraging child-abuse reporting while protecting the 
identity of referral sources. Kaszerman v. Manshel. App. 
2 Pee OE es oo) RT ee ee at ay Se nena 5 522 


FEDERAL COURTS 

=" Of The Third Circuit Address, by Hon. Collins az 
itz 
A by if From Both Sides Of The Bench, by Hon. iconard 


FEDERAL PREEMPTION 

Real Estate, Home Mortgage Disclosure Act, state anti- 
redlining statutes. Nat’l State Bank, Eliz., N.J. and New 
Jersey Bank v. Virginia Long, Comm’ r Dept. of a 
State of N.J. 3d Cir. 


FEDERAL PROCEDURE 


U.S. District Court Rule Amendment 

Limitations of actions, F.R.Civ.P. 3. Walker v. Armco 
SeGL COON: 0555; IO IE ois. nis voces cncicsassaies 15 

Sequestration, Federal Rule of Evidence 615. sia 
Islands v. Edinborough. 3d Cir. ................seeseees 

Rule 21, misjoinder. Galda v. Bloustein, individual 
and as president of Rutgers Univ. U.S.D.C. 

Attorney’s fees, Civil Rights Acts. Roadway ian 
BSP: VW; PUDOt: 055s, SIO NA. |. os ccdecesesvecsenesces 106 

Federal magistrates, evidence, motion to suppress, due 
a hearings. United States v. Raddatz. U.S. Supreme 

ee eee es ee 106 

US.D.C. Plan For Prompt Disposition Of Criminal 
Cases 117 

Federal jurisdiction, medical malpractice. Hamilton v. 
Ns TS CS Ry inns oaeep cks heathy Sen beste ene 145 

Discrimination, employment, Civil Rights Act. Mohasco 
v. Silver. U.S. Supreme NS Sein enciscpicenaeasansue hee 173 

Third Circuit Rule Amendments 

Principles Of Federal Prosecution 

Jurisdiction, estates and trusts, taxes. Jensen v. Mit- 
schele Contracting ob Serer rr re 434 

Grand Jury, subpoenas, F.R. Crim. P. 6(e). In - 
Grand Jury Investigation. 3d Cir. .................... 

Rule 35, sentencing, limitations of actions. United Sates 
v. Johnson. 3d Cir. 

Anti-Injunction Act. County of Imperial, California : 
NO A A IN ES oo can cncenshudaccadss axes 522 


FEDERAL WATER POLLUTION CONTROL ACT 


Bat variance, BPT effluent limitations. Environmental 
Protection Agency v. National Crushed Stone Ass’n. U.S. 
INE BIEL SG Suse cheese seen tess ccdele sureeceocwenen 523 


FELONY MURDER 

Juries, instructions, murder. U.S. ex rel. Brodie v. Hil- 
ton. US.D.C. 277 

Here, where defendant was seeking to recover his own 
specific property when the victim was killed, there was 
no evidence of larcenous intent and felony murder should 
not have been given to the jury as an option; State v. 
Ortiz distinguished. State v. D’Agostino. App. Div. ... 518 


FIRST AMENDMENT 

The Public Employment Relations Commission correctly 
concluded that granting public school teachers paid leaves 
of absence for religious purposes would violate the estab- 
lishment clause of the First Amendment and thus was 
outside the scope of collective negotiations. Hunterdon 
Ceniral High School Bd. of Ed. v. The Hunterdon Central 
HSS. Teachers’ Ass. App. DIV. .....55563 3005000085. 0 261 


FOIA 
Consumer Product Safety Act. Consumer Product Safety 
Commission v. GTE Sylvania, Inc. U.S. Supreme Ct. .. 80 


FORFEITURE 

R. 3:5-7(e) permits the state to detain suppressed evi- 
dence for a reasonable time to allow it to institute an 
early civil forfeiture proceeding if it proves (preferably 
by live testimony) that there is probable cause to believe 
that the suppressed evidence is of such a nature—contra- 
band or the instrumentality or fruits of a crime—as to 
justify forfeiture; the state has sustained its burden here 
and the money shall be deposited in an interest-bearing 
account pending the determination of the forfeiture action. 
State v. Rose. App. Div. . 


FRANCHISES 

The rule of reason, rather than the per se rule, applies 
to the vertical restraints of trade alleged in count I of 
the indictment here—except those relating to retail price- 
fixing, and the Appellate Division’s finding that there were 
no illegal price restraints is correct; further, there has 
been no showing here of any horizontal restrictions. State 
V. EW AOE BO DOIG. o.oo ding diss vic se Snesseonee 358 

In light of the special characteristics and unusual com- 
plexities impinging on franchise operations, the rule of 
reason must be applied to the so-called tying arrange- 
ments or approved-source restrictions here. State v. Lawn 
BOONE UR ARDY, is 9 8S so oe ais cdeks wba sade saeeheo 358 


Query whether the important interests sought to be vin- 
dicated by this criminal prosecution could not have been 
more appropriately protected through civil suits under the 
State Antitrust Act. State v. Lawn King, Inc. Supreme 

358 


FREE PRESS 


Neither this appeal nor defendants’ first application pre- 
sents a conflict between the new shield law and a crim- 
inal defendant’s Sixth Amendment right to compulsory 
process, since neither involves an impairment of that 
right; the availability of numerous less intrusive sources 
of the information has been established to a reasonable 
certainty here and, absent the discovery of new evidence 
concerning the contents of the letters sent to her by a 
prosecution witness, the reporter need not produce them 
for either in camera inspection or use at trial. State v. 
Boiardo (In re Goldstein). Supreme Ct. ................ 1 

The privilege of nondisclosure under the shield law is 
that of the newsperson and not the source. State v. ae | 
ardo (In re Goldstein). Supreme Ct. ..................65 

Fair trial. Richmond Newspapers, Inc. v. Virginia. us. 
Supreme Ct. 


FREE SPEECH 


Solicitation, shopping centers. Pruneyard Shopping —— 
ter v. Robins. U.S. oY, Gea oi RAI es gi an 
Commercial speech, public utilities, advertising. ri 
tral Hudson Gas & Electric Corp. v. Public Service Com- 
mission of New York. U.S. Supreme Ct. .............. 102 
Public utilities, corporations. Consolidated Edison Com- 
pany of New York, Inc. v. Public Service Commission of 
New York. Supreme (Pane tse arm EY ty, eM ee 102 
A zoning ordinance may accommodate aesthetic con- 
cerns, but the power to zone based on aesthetics is not 
limitless; the constitutionality of the ordinance here can- 
not be sustained since adequate alternative means of 
political communication are not available to homeowners 
who are precluded from putting signs and posters in their 
yards. State v. Miller. Supreme Ct. ................... 170 
The regulation of sign content must be limited to a 
general distinction between commercial speech as tied 
to commercial uses permitted in a given zone and po- 
litical speech that is and must be permitted everywhere; 
specific types of speech or particular messages may not 
be prohibited, but they may be subjected to reasonable 
restrictions (which must serve a significant government 
interest) on their time, place and manner. State v. Mil- 
ROT PIER NR spon bad 3 cdo hss Sede bs sigaeead es < she 170 


The regulation in this case is unconstitutional; it sweeps 
too broadly in prohibiting all speech by police officers 
that publicly criticizes the actions of a superior officer 
even though the speech may relate to matters of public 
concern and does not adversely affect the functioning of 
the department. Hall v. Pennsauken Tp. Mayor. ADD. 


The State Constitution’s guarantees of speech and as- 
sembly, which extend directly to governmental entities 
as well as to persons exercising governmental powers, 
are also available against unreasonably restrictive or op- 
pressive conduct on the part of private entities that have 
otherwise assumed a constitutional obligation not to 
abridge the individual exercise of such freedoms because 
of the public use of their property. State v. Schmid. Su- 
PEGTID Gis, 6 5in's.vin ose be sR akae ccecies aebbuNcdan saan eemer 533 

Princeton University’s current amended regulations ex- 
emplify the approaches open to private educational enti- 
ties seeking to protect their institutional integrity while 
recognizing individual rights of speech and assembly and 
accommodatng the public whose presence nurtures aca- 
demic inquiry and growth; however, those regulations 
were not in place when defendant was distributing political 
literature on its campus, and the University violated his 
state constitutional rights of expression in evicting him 
and securing his arrest. State v. Schmid. Supreme Ct. 533 


FUNDAMENTAL FAIRNESS 


Further incidents of official eavesdropping on attorney- 
client conversations might create the appearance of tacit 
judicial complicity if any resulting prosecution were not 
prohibited, and there will be no hesitation in the future to 
bar such prosecutions on the ground of fundamental fair- 
ness; such an approach is eschewed here, however, be- 
cause of the isolated nature of the official abuse and the 
extra-ordinary manifestation of good faith at the highest 
levels of state law enforcement. State v. Sugar. Supreme 
Ct. 235 


GARNISHMENT 


Social Security, due process, Supremacy Clause, class 
certification. Finberg v. Sullivan. 3d Cir. ............ 457 


GRAND JURIES 


Indictments, evidence, right to privacy, attorney-client 
privilege. In re Grand Jury Proceedings Johanson. 3d 
CE iss 6s bs Balin v wee ehwaa betes Gus he ehel soe bas ieee 305 


Federal procedure, subpoenas, F.R. Crim. P. 6(e). In 
re Grand Jury Investigation. 3d Cir. .................. 434 


Evidence, immunized testimony. United States v. Pan- 
tonel. 3d Cir. 50 


HABEAS CORPUS 


Interstate Agreement on Detainers Act, Federal juris- 
diction. Ransom v. Fenton. U.S.D.C. 70 


Family law, custody. Lehman v. Lycoming County = 
dren’s' Services Agency. $d Cir. ............cccccceees 
Juries, venue, criminal law, Sixth Amendment, i: 


teenth Amendment. Zicarelli v. Dietz, chairman, N.J. 
Parole Board. 3d Cir. 340 





HEALTH 

The regulations requiring nursing homes to make a 
reasonable number of beds available to indigent persons 
as a condition of licensure are directed at an acute social 
problem affecting the health and welfare of the needy, 

aged and infirm, are well within the power and authority 
vested in the Department of Health by the legislature, 
and do not constitute a taking of priv: ee aetna euteet 
just compensation. N.J. Ass’n of Health Care Facilities v. 
Ny; TOME Cheek ooo. o cn sscaioncisnwicles Susie onie'a oes 1 


HOMESTEAD REBATE 

The State Constitution empowered the legislature, sub- 
ject to constitutional limitations, to define ‘‘homestead,” 
and the Homestead Rebate Act’s application solely to the 
house and land that serve as a principal residence does 
not violate the privileges and immunities clause or the 
equal protection clause. Rubin v. Glaser. Supreme Ct. 107 

If the legislature were to consider squarely the status 
of retirement community residents, it would treat them 
for purposes of the Homestead Rebate Act as ‘‘tenants for 
life’; accordingly, plaintiffs are eligible for the rebate. 
Mills v. East Windsor Tp. Tax Ct. .......... Pecmaltelee 419 


HOSPITALS 

Taxes, charitable organizations. HCSC-Laundry v. —_— 
States. 3d Cir. 

Each condominium unit is to be treated separately i 
N.J.S.A. 54:4-3.6 for tax exemption purposes and, if each 
of the 20 units owned by the hospital in the 38-unit com- 
plex is used actually a exclusively for hospital pur- 
poses, each is exempt from taxation; all circumstances 
considered here, the one and a half miles separating the 
hospital from the condominiums that house resident and 
intern physicians and their families free of charge is not 
sufficient by itself to deprive them of a “‘hospital purpose.” 
Perth Amboy General Hospital v. City of Perth Amboy. 
ENR o a Sti0 6 Vas ong Otic aia's cess ceca cages Os ueieseees 524 


HOUSING 
Housing Developments In New Jersey Counties, by ning 
A. Buchsbaum 


HUD 

Relocation, urban renewal, right to possession. Messer 
d/b/a Tony’s Laundry & Dry Cleaners v. Virgin — 
Urban Renewal Bd. 3d Cir. ..............cccecceeeesees 


IMMUNITY 


Public official, burden of proof, affirmative good “— 
. Gomez v. Toledo. U.S. Supreme Ct. 

Negligence, police. Mangino v. Thomson. U.S.D.C. 

The immunity claim under NJ.S.A. 2A:81-17.2a2 applies 
only to an ongoing proceeding before a court, a grand 
jury or the State Commission of Investigation; it does not 
apply to an administrative hearing, such as the State Po- 
lice disciplinary proceeding under review here, and cer- 
tainly cannot be made applicable thereto by resort to a 
er convened court proceeding.” In re Toth. App. 

iv 


INCOMPETENCY 

Plaintiff in this case is a “‘mere stranger” to the person 
whom she is seeking to have declared incompetent; she 
is neither relative nor creditor, nor does she have a rela- 
tionship based on contract, trust or confidence, and she 
may not be recognized as a proper plaintiff in this pro- 
ceeding. In re Tierney. Law Div. ...................4- 278 


INDIANS 
Buy Indian Act, road construction contracts. Andrus, 
Secretary of the Interior v. Glover Construction Co. U.S. 
PRM 505 stare Sd. 2.5 Sind i alg bin gle abaiee Mens cGalealsSes 14 
Reservations, state taxes, appeals. Washington v. Con. 
federated Tribes of the Colville Indian Reservation. U.S. 
PORNO oo 55 5 situs ais sis rinnlss oa creche caine ¢dlosie dGeaaee 81 
Taxes, jurisdiction. Central Machinery Co. v. Arizona 
State Tax Commission. US. Sg 0, ae a 174 
Taxes, federal preemption. White Mountain Apache 
Tribe v. Bracker. U.S. Supreme Ct. .................25 175 
Separation of powers, just compensation clause. United 
States v. Sioux Nation of Indians. U.S. Supreme Ct. .. 177 


INDICTMENTS 

While it was improper for the prosecutor to call de- 
fendant before the grand jury after the return of the in- 
dictment it was not an invasion of the independence of 
the grand jury, and dismissal of the indictment was too 
drastic a remedy; suppression of the improperly elicited 
testimony would have been a sufficient and more appro- 
priate remedy. State v. Porro. App. Div. ............ 267 


INDIGENTS 

The regulations requiring nursing homes to make a 
reasonable number of beds available to indigent persons as 
a condition of licensure are directed at an acute social 
problem affecting the health and welfare of the needy, 
aged and infirm, are well within the power and authority 
vested in the Department of Health by the legislature, and 
do not constitute a taking of private property without just 
compensation. N.J. Ass’n of Health Care Facilities v. 
MEY STIL COU G. s b ia v'0's a osa'e's'g ale. Se va'e's sie’eicin e's elena sietatea 1 


INSANITY DEFENSE 

Once a defendant’s competency to stand trial is estab- 
lished and a further hearing is held on the matter of his 
waiving the defense of insanity, the inquiry into whether 
the choice was knowing, intelligent and voluntary should 
be in terms of defendant’s awareness of his rights and 
available alternatives, his comprehension of the conse- 
quences of failing to assert the defense, and the freeness 
of the decision to waive it; the inquiry should avoid an 
incursion into the area of mental capacity which might 
develop into an irreconcilable conflict with the i 
of competency to stand trial. State v. Kahn. App. Div. 318 


If the insanity defense is interposed here despite de- 
fendant’s ob; , presenting it and the defense of self- 
defense at a single trial could result in a fundamentally 
unfair situation; in these unique circumstances, the issues 
must be bifurcated at the trial, with the insanity issue to 
be tried first. State v. Kahn. App. els gee 318 


INSTRUCTIONS 


A manslaughter instruction or provocation/passion was 
required here; in addition defendant will be entitled upon 
retrial to a manslaughter instruction based on a homicide 
committed in imperfect self-defense. State v. Powell. 


GINA To PSs oss oc dwk Lat vceBass « ccemeaaland oon’ 245 


Whether or not the evidence is sufficient to warrant an 
instruction on manslaughter, a trial ie must make the 
state’s burden clear by i the jury that to find 
malice it must be convinced beyond a reasonable doubt 
that the accused did not kill in an exercise of imperfect 
self-defense or in the heat of passion caused by inade- 
quate provocation, unless there is no evidence of mitiga- 
tion (either provocation/passion or imperfect self-defense) 
in the record. State v. Powell. Supreme Ct. .......... 245 


After instructing the jury on the effects of evidence of 
mitigation in a second-degree murder prosecution, a trial 
judge must decide whether a manslaughter instruction is 
appropriate; where the facts clearly indicate the possi- 
bility that the crime was manslaughter based on either 
provocation/passion or imperfect self-defense, he should 
so charge, even without any request being made; further- 
more, it is questioned whether it is proper for him to 
omit such a charge simply because defense counsel re- 
quests that it not be given, even where the prosecution 
concurs. State v. Powell. Supreme Ct. ................ 245 


INSURANCE 


An owner who lost title to real estate in an in rem tax 
sale foreclosure before Montville (which held prospective- 
ly that a municipality must mail notice to an owner 
before his right of redemption may be barred) is not 
necessarily deprived of an insurable interest in that prop- 
- Miller v. N.J. Ins. Underwriting Ass’n. Supreme 

Eas ok sia ei Aaieic a Vnigisias . Ca NTR eke one ae de mealeaes ee 25 


DeBellis, which formulated a rule that analyzed “‘in- 
surable interest’? in terms of the reasonable expectations 
of the insured, controls here, where the insureds are 
former record owners whose equities of redemption had 
been foreclosed before they sustained fire damage; to the 
extent that plaintiffs (who continued to occupy their re- 
spective premises) can establish that their interests have 
a pecuniary value, they may be allowed to recover under 
their policies. Miller v. N.J. Ins. Underwriting Ass’n. 
NOUN ie ook occa Visco s dundee cucceseeasecds saat 25 


Notice of cancellation is effective upon compliance with 
the requirements for mailing, and actual receipt need not 
be proven; the insurer may rely on the address in the 
policy or policy application and need not inquire into or 
investigate the whereabouts of the insured upon return 
of the notice for non-delivery. Cardinale v. Mecca. App. 
WG Ob 8 ee idcwete due ace ose ae iv ate eewhendseteesds 31 


The Insurance Premium Finance Company Act in gen- 
eral, and N.J.S.A. 17:16D-13 in particular here, require 
exact and careful compliance; the insured here was never 
advised of an intent to cancel and, since consideration of 
this failure to comply with the statute is essential to a 
proper and just determination of the rights of the parties, 
the matter is remanded for further proceedings. Brown 
Wi RE We PANE aca fone aioin whi aiioods Veizdiousixeeeeneeeee 109 


The moped operated by defendant’s decedent on the day 
of the accident was not a motor vehicle within the mean- 
ing of the policy exclusion; Laino v. Nationwide and State 
v. Lyons distinguished. Aetna Ins. Co. v. Weiss. App. 


N.J.S.A. 17:22-6.6(a) and 17B:22-8(c), which prohibit the 
Commissioner of Insurance from renewing the insurance 
licenses of agents or brokers affiliated with a financial in- 
stitution, exempt some persons from a classification to 
which they logically and fairly belong; such statutory un- 
derinclusiveness was appropriately found by the trial 
court to be so arbitrary as to deny equal protection. ADA 
Financial Service Corp. v. State of New Jersey. App. 


A husband, as the sole named insured under an mo 
mobile liability policy, may not delete coverage for a 
motor vehicle insured under the policy but owned and 
controlled by his separated spouse without her consent; 
the policy here is reformed to add plaintiff as an insured 
as to the vehicle owned by her. Matland v. United Services 
Automobile Ass’n. Law Div. .................eeeeeeees 275 

N.J.S.A. 39:6A-2(g) does not require a spouse to be 
“resident of the same household’; the insurer’s policy 
defining an eligible person for PIP benefits contravenes 
the statute and must be modified to conform. Matland v. 
United Services Automobile Ass’n. Law Div. .......... 275 

In an action involving the interpretation of an auto- 
mobile liability insurance contract, the law of the place 
of the contract will govern the determination of the rights 
and liabilities of the parties under the insurance policy 
unless the dominant and significant relationship of an- 
other state to the parties and the underlying issue dictates 
that this basic rule should yield; no sufficiently cogent 
countervailing considerations dictate that Alabama insur- 
ance law not be followed to settle the claims in this litiga- 
tion. State Farm Mutual Automobile Ins. Co. v. Estate of 
Simmons. Supreme Ct. 294 

The insured’s consent authorizing the insurer to effect 
a settlement is revocable in the absence of a contrary 
provision in the policy; since there has been no showing 
here of reasonable, detrimental reliance by the insurer 
on the consent, or of unreasonableness or bad faith on 
the part of the insured, his revocation was effective and, 
by settling, the insurer incurred liability to him. Lieber- 
man v. Employers Ins. of Wausau. Supreme Ct. ...... 309 
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Although the insurer here assigned the attorney to the 
case and paid his fee, an attorney-client relationship ex- 
isted between the attorney and the insured; by ignoring 
the insured’s wishes to litigate the claim rather than 
settle, the attorney breached the duty he owed his client, 
rendering him liable for damages. Lieberman v. Em- 
ployers Ins. of Wausau. Supreme Ct. ................ . 309 


Showing a gun to a friend (who was injured when it 
accidentally discharged) in the circumstances here would 
not be an activity ordinarily incident to the insured’s 
function as a bail bondsman; the act was within the ex- 
ception to the “business pursuits” exclusion in the home- 
owner’s policy, and the insured is obligated to defend and 
indemnify its insured. N.J. Property Liability wae 
ABU, VU. OE GD DIG. 6 voiianis cces desc skesSiveees 


Just as he would be barred from proceeding a second 
time against the lessee of the negligent driver’s truck to 
impose vicarious liability under I.C.C. regulations—an is- 
sue available to him but not presented to the jury in the 
first litigation, which found no agency under common-law 
principles of respondeat superior—plaintiff cannot now be 
heard to press the identical factual theory against the 
lessee’s insurer, which shared privity of interest with the 
lessee in the prior litigation. Soriano v. Apgar Bros. 
Truenee COCA DIGS 6.'c dain cadecvccvcas 79 
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Incontestability clause, counterclaim, breach of fiduci- 
ary duty. Strawbridge v. New York Life Insurance Co. 
US.D.C. 


Whether a corporation has established a residence in a 
foreign jurisdiction depends on the extent and character 
of its business transactions there and the aim and con- 
text of the statute containing the residency requirement; 
plaintiff, a Delaware corporation that conducts substan- 
tially all of its business in New Jersey, is a resident of 
New Jersey within the meaning of the Property-Liability 
Insurance Guaranty Association Act and its claim for dam- 
ages is covered. Eastern Seaboard Pile Driving Corp. v. 
N.J. Property-Liability Ins. Guaranty Ass’n. App. Div. 494 


Under Interstate Commerce Commission regulations, the 
insurer of the driver of the tractor-trailer involved in the 
accident owes a duty to defend plaintiff’s action against 
its insured and to respond in damages for any resulting 
judgment, despite breach of the notice provision and any 
resulting prejudice; however, since the insurer had no 
opportunity to defend the action in which the default judg- 
ment against its insured was entered by reason of the lack 
of notice, it will be permitted to reopen that judgment 
and to defend the issues of liability and damages. me’ 
v. Selected Risks Ins. Co. App. Div. .................. 


Here, where the carrier had no notice of the tapes 
of a claim against its insured prior to the entry of a de- 
fault judgment against him, it should be considered to 
have been appreciably prejudiced only on a showing that 
a prompt investigation would have yielded material evi- 
dence that is no longer obtainable; to avoid liability to 
plaintiff as a third-party beneficiary of the insurance con- 
tract, it must also show the likelihood that a meritorious 
defense would have existed. Morales v. Nat’! Grange Mu- 
PUT CE, EA DIV eo oo. ccc cccciscccciedscscccwseeasiccees 538 


INTEREST 


There is no statute or ordinance providing for the pay- 
ment of interest to a developer making a cash deposit as 
a performance guarantee for the installation of improve- 
ments, and there was no agreement here by the munici- 
pality to pay the developer any interest that it would 
receive; that portion of the judgment requiring the mu- 
nicipality to pay plaintiff the interest it earned on the 
amount deposited is reversed. Warren Realty Co., Inc. v. 
East Windsor Tp. App. Div. ..........cccccccccscssces 190 


INTERSPOUSAL CONTRACTS 


The common-law rule against interspousal contracts 
should not be applied so as to deprive spouses who wish 
to employ each other the benefits of workers’ compensa- 
tion coverage. Romeo v. Club 37, Supreme Ct. ........ 165 


INTERSTATE AGREEMENT ON DETAINERS ACT 


Prisoners, custody, habeas corpus ad prosequendum, 
governors. United States v. Graham. 3d Cir. .......... 65 


Habeas corpus, federal jurisdiction. Ransom v. Fen- 
ton. U.S.D.C. 70 


INTERSTATE COMMERCE COMMISSION 


Under Interstate Commerce Commission regulations, 
the insurer of the driver of the tractor-trailer involved in 
the accident owes a duty to defend plaintiff’s action 
against its insured and to respond in damages for any 
resulting judgment, despite breach of the notice provision 
and any resulting prejudice; however, since the insurer 
had no opportunity to defend the action in which the de- 
fault judgment against its insured was entered by reason 
of the lack of notice, it will be permitted to reopen that 
judgment and to defend the iam of liability and dam- 
ages. Casey v. Selected Risks Ins. Co. App. Div. .... 498 


JOINDER 


More must be demonstrated than the mere claim that 
prejudice will attach because of the joinder of like of- 
fenses at a single trial; in the circumstances here, defend- 
ant would not suffer any more prejudice in a joint trial 
than he would in separate trials where the evidence of 
the other alleged illegal child placements would in all 
probability be admissible under Evid. R. 55. State v. Kent. 
F111 301 ga SIO NR Cis et ene AM err meine rere 361 
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JOINT TORTFEASORS 


The principles of Anderson v. Somberg are broad 
enough to be applied here, where plantiffs allege that they 
suffered injuries because their mothers took DES during 
pregnancy, but are unable to link the pills used to a par- 
ticular drug company; the reasons for not leaving plain- 
tiffs without a remedy are even more compelling here, 
where all the defendants manufactured DES and (if plain- 
tiffs’ allegations have merit) all were wrongdoers. Ferrig- 
ao Vv; El Tie @ Oo. flaw DAW. 5. 0.0.00 8 iccss css cccess 373 


The approach in Sindell v. Abbott Laboratories, 163 Cal. 
Rptr. 132 (1980), holding each defendant liable for the 
proportion represented by its share of the market, is a 
reasonable solution to determine the percentage share 
among unexculpated defendants pursuant to N.J.S.A. 
2A:53A-3 and 2A:15-5.3 and it will be invoked in this DES 
case for that purpose alone. Ferrigno v. Eli Lilly & — 


JOINT VENTURES 


Although joint venturers are, between themselves, essen- 
tially partners, whether each joint venturer can be deemed 
the employer of all the employees engaged in the work of 
the joint enterprise must depend on the particular cir- 
cumstances, and the work force of each joint venturer 
here remained its own; however, in the absence of an 
independent contributing act of negligence by the non- 
.employer joint venturer, the third-party action brought 
against him by the injured worker is not maintainable. 
Kalnas v. Layne of N.Y. Co., Inc. App. Div. .......... 100 


JUDICIAL IMMUNITY 


Sec. 1983 suit, private persons, conspiracy, witnesses. 
Dennis v. Sparks. Re F 6 ee ae 522 


JURIES 


Appeals, retroactivity. Brown v. Louisiana. U.S. Su- 
REISS winankoadcseocdunscsssasathovnsnbaseereniors® 53 


Challenge for cause, capital punishment. Adams v. 
Texas. U.S. Supreme Ct. 07 


Antitrust, right to jury trial. In re Japanese Electronic 
Products Antitrust Litigation. 3d Cir. ................ 223 


Instructions, murder, felony murder. U.S. ex rel Brodie 
WME EUROS, bois cwsntecssssevsdsess. 277 


Venue, habeas corpus, criminal law, Sixth Amendment, 
Fourteenth Amendment. Zicarelli v. Deitz, chairman, N.J. 
Parole Board. 3d Cir. 340 


JURISDICTION 


The Evolution Of The Minimum Contacts Standard, | 
Matthew P. Boylan and Lee Hilles Wertheim 


National contacts, service of process, admiralty. De- 
James v. Magnificence Carriers, Inc. U.S.D.C. ......... 70 


Where a genuine question of jurisdiction—exclusive, 
primary or concurrent—is involved, there is no statutory 
injunction against the trial of that issue in either the 
workers’ compensation forum or the common-law court; 
here, where the alleged assault and battery on the em- 
ployee was committed by those employed to serve the 
corporation as ones to whom corporate intent is easily 
imputed, a common-law cause of action against the em- 
ia will lie. Singer Shop-Rite, Inc. v. Rangel. ADP. 


The conclusions of the New Jersey Department of Trans- 
portation’s claims committee are not final decisions within 
the contemplation of R. 2:2-3(a)(2); in the absence of a 
transcript, the committee cannot provide a record ade- 
quate for appellate review of construction contract claims, 
and the jurisdiction of an action such as the one here is 
originally cognizable in the Law Division. Frapaul Con- 
struction Co., Inc. v. N.J. Dept. of Transportation. App. 
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sits as here, the purchaser of an automobile brings 
an action to revoke his acceptance of it under N.J.S.A. 
12A:2-608, the action is properly characterized as an ac- 
tion at law (not equity) and is within the jurisdiction of 
the county district courts (subject to the $3,000 jurisdic- 
tional limit). Sudol v. Rudy Papa Motors. Cty. District 
Ct. 


The principle in State v. Trent applies to civil cases 
but is subject to R. 2:10-2; here, the denial of the motion 
for a new trial on the ground of the court’s failure to 
instruct the jury to recommence deliberations when an 
alternate juror was appointed was harmless error. Melen- 
DED SAI v's s oocenc cS eukbeanceensbeetee 524 


JUVENILES 


N.J.S.A. 2A:4-65, although apparently conferring an ab- 
solute right to juvenile records to specified persons, in- 
cluding parents, nevertheless invests the court (as does 
R. 5:10-7) with residual discretionary control over the 
disclosure of such records even to them; the juvenile 
court’s order denying petitioner’s application for all rec- 
ords involved in the JINS action pertaining to his 15-year- 
old daughter, including reports of her therapy sessions, 
is affirmed. State in the interest of D.G. App. Div. .... 132 


The driver’s license revocation imposed as a condition 
of the juvenile’s probation has a rehabilitative purpose 
here and was a valid exercise of the judge’s dispositional 
power; however, since the juvenile is 17, the order should 
not be for longer than one year. State in the interest of 
BERT SRRD IN 6 5s ben knosseneccsaccsseshsscheeesboswene 365 


LABOR LAW 


Strikes, sympathy strike. Delaware Coca-Cola Bottling 
Co. Inc. v. General Teamster Local Union 326. 3d Cir. 42 

Secondary picketing. National Labor Relations Board v. 
Retail Store Employees Union, Local 1001, Retail Clerks 
International Ass’n, AFL-CIO. U.S. Supreme Ct. ...... 173 

Collective bargaining agreements, work preservation 
clauses, longshoremen. National Labor Relations Board v. 
International Longshoremen’s Ass’n, AFL-CIO. U.S. Su- 
ENED sno Web Es Ree ahaivsbeh a thGecaas pcsaeeasous 179 

Labor Management Relations Act, federal jurisdiction. 
Local 334, United Ass’n of Journeymen and Apprentices 
of Plumbing and Pipe Fitting Industry of U.S. and Canada 
v. United Ass’n of Journeymen and Apprentices, AFL-CIO 
United Ass’n, Local 14 and United Ass’n, Local 274. 3d 
GE sak ie ehEkckGE SERB ao chp ad ohhGh PORTS Hab Sab wand awetsach 305 

N.L.R.B. United Dairy Farmers Cooperative Ass’n v. 
PMO Ee OI 550 5a 5 ons 8 SSS ecap axes dongeensswbees 461 


LANDLORD AND TENANT 


A municipality may require substantial compliance with 
the standards of habitability contained in its housing code 
before a new tenant may take possession of rented resi- 
dential premises. Dome Realty, Inc. v. City of Paterson. 
ROIS ME oS on eg in Decne cna wets nacacn tek iies 117 

At the time of the landlord’s violation here, which was 
before the effective date of N.J.S.A. 40:38-2.12m, other 
statutes had authorized the issuance of certificates of oc- 
cupancy before new tenants could take possession in mul- 
tiple dwellings; a municipality may enforce its housing 
code in that way as a part of its zoning scheme, provided 
that the “standards of performance” are, as here, reason- 
able. State v. C.I.B. International. Supreme Ct. ...... 122 

The rent-control ordinance here, which prohibits in- 
creases in rent without a certification that a dwelling is 
in substantial compliance with municipal housing regula- 
tions, is valid; the burden it imposes on landlords is far 
less severe than the ordinance in Modular Concepts, Inc. 
v. So. Brunswick Tp. (distinguished in part and rejected 
in part). Orange Taxpayers Council, Inc. v. City of 
Orange. Supreme Ct. 

The holding in Fargo Realty, Inc. v. Harris is adhered 
to: to permit the tenant to raise the habitability issue 
with regard to a time period for which it is not claimed 
she is in default or for which the rent is already paid 
would be, in effect, to permit a counterclaim, and this R. 
6:3-4 forbids; tenants are not prejudiced by limiting the 
scope of the habitability defense to months when rent has 
been withheld because they have the option of bringing 
a separate action for breach of covenant. C. F. Seabrook 
CD; BO ABD DIV, i os c0nsn eo ncecne 

As a prerequisite to asserting a habitability defense, 
the landlord must either know of the defective conditions 
or have been notified of it by the tenant; on remand here, 
the trial judge must make specific findings as to which 
conditions went to habitability, the duration of each defect 
and when the landlord received notice of the defect. C. F. 
Seabrook Co. v. Beck. App. Div. .........0.scsssecsees 266 


The purpose of the defiant trespasser statute is to pre- 
vent unlawful intrusion onto real property or breaches of 
the peace relating to realty, and N.J.S.A. 2C:18-3(b) is not 
applicable where an individual occupying premises under 
a claim of right to possession disregards a notice to va- 
cate; here, the municipality with an in rem tax fore- 
closure against property occupied by one defendant and 
the landlord seeking to evict another have civil remedies, 
and they should not be permitted to file criminal com- 
plaints of trespassing in municipal court prior to obtain- 
ing judgments or orders for possession. State v. Pierce. 

SRNOERE SS Oss Khh och te buss deeds saes sex wk ae eae 323 

Mere compliance by the landlord with the statutory 
notification procedure does not relieve him from the 
doubling penalty for wrongfully withholding any part of 
the tenant’s security deposit. London v. Rothman Realty 
SOA MOY IEMA oS ois C5 o'sb bakes es SeuceGuwhoue oe 539 


LIBEL 


N.J.S.A. 2A:47A-1, which in effect reversed the holding 
in Toft v. Ketchum that an attorney cannot predicate a 
malicious prosecution action on the filing of an ethics 
complaint, is constitutional and plaintiff-attorney’s action 
under the statute for malicious prosecution will lie; since 
the contents of the complaint defendant filed with the 
ethics committee are absolutely privileged in a libel 
action, the motion for summary judgment as to the libel 
count is granted. Friedland v. Podhoretz. Law Div. .. 141 


LIMITATIONS OF ACTIONS 


Federal procedure, F.R.Civ.P. 3. Walker v. Armco Steel 
ORE USS AMINE A ooo wiowh oo oes sciccviese t's cweeiste 15 
Jones Act, maritime law, asbestos, laches. Harris & 
Harris v. Puerto Rico Maritime Shipping Authority. U.S. 
LD), RE Rees Tee: See Peete gee hee ie 2 Nae eee 89 


Since long-arm service is more burdensome than service 
within the state, a rational distinction exists between cor- 
porations that are amenable to service within the state 
and those that are not; unrepresented foreign corporations 
subject to long-arm service are not exempt from the 
tolling provision of the statute of limitations, which is 
upheld as constitutional. Velmohos v. Maren Engineering 
RETIN GELS aio a oic'g oa'ns ongn beech see saeeetet 104 

N.J.S.A. 39:6A-13.1 should not be applied to bar a claim 
for medical benefits in this setting, where the injury to 
the infant necessitated a gap in treatment that brought 
the expense involved outside the four-year period from 
the date of the accident and more than two years from 
the last payment of benefits; since the insurer recognized 
its obligation from the outset, there was no reason to 
suspect that its position would change when presented 
with future expenses admittedly related to the accident— 
when it did, plaintiff quickly instituted suit. Lind v. Ins. 
Co. of North Pmmer gee: NAW, IWS ois his oc aweens scceede 207 


The discovery rule applies to the six-year limitations 
statute in an action for replevin of a painting: the artist’s 
cause of action accrued here when she first knew, or 
reasonably should have known through the exercise of due 
diligence, of the cause of action, including the identity 
of the possessor of the paintings; this introduction of 
equitable considerations provides a more satisfactory 
response to the needs of the art world than the doctrine 
of adverse possession. O’Keeffe v. Snyder. Supreme Ct. 221 


An owner who diligently seeks his chattel should be en- 
titled to the benefit of the discovery rule although it may 
have passed through many hands; conversely, an owner 
who sleeps on his rights may be denied the benefit of the 
discovery rule although the chattel may have been pos- 
= by only one person. O’Keeffe v. Snyder. Supreme 

221 


The cause of action against the guarantor of payment 
of a promissory demand note—whether the guarantor is 
the maker himself (a conceptual redundancy) or a third 
person—accrues at the same time it accrues against the 
maker, namely, the date on which the instrument was 
made or, if no date is stated thereon, the date of its issue; 
this holding overrules Central Jersey Bank and Trust v. 
Lady Van Ind. Ligran, Inc. v. Medlawtel, Inc. App. Div. 273 


A subcontractor’s time for filing a mechanic’s lien 
claim is not extended until the entire job is completed 
under the master contract; since plaintiff’s claim was 
filed well beyond the statutory four-month period here, 
it cannot be maintained. Baldyga Construction Co., Inc. 
Wi, PRUE, PANS AIG. os eho e cosas sas teewebenaceeueasn 278 


An indictment for murder, for which there is no statute 
of limitations, bars a conviction for the lesser included 
offense of manslaughter where, as here, the indictment 
was returned more than five years after the commission 
of the offense. State v. Stillwell. App. Div. ............ 359 


The statute of limitations with respect to the personal 
injury protection benefits of the Automobile Reparation 
Reform Act, N.J.S.A. 39:6A-13.1(a) is not tolled for an in- 
fant until he reaches his majority. Giantonio v. Reliance 
BE ADS SSI ONW So aino'n's sos Sie v Biches awisainses SeeSERS 360 


The clear language of N.J.S.A. 49:3-71(e) that ‘no per- 
son may sue more than two years after the contract of 
sale’? does not suggest a tolling until the claimant dis- 
covers the fraud, and the discovery rule is unavailable 
in this action under the New Jersey Uniform Securities 
Act. Interlox Punch & Die Corp. v. Insilco Corp. Law 
IRD Sos ss aG a eSas enka eNGus ba ehse snohishu sane hans eeeree ee 419 


The governmental-proprietary distinction in municipal 
tort liability does not survive the Tort Claims Act, and 
judgment notwithstanding the verdict of tort liability is 
granted in favor of the city because of the bar of the two- 
year statute of limitations under the act. Tower Marine, 
Inc. c. City of New Brunswick. Ch. Div. ............ 446 


Since plaintiff’s status in this suit is as a judgment 
creditor of the insured against whom a personal-injury 
default judgment has been entered, her rights are purely 
derivative, and this contract action on the policy, brought 
within the appropriate six-year period, is not barred by 
the two-year statute of limitations. Casey v. we, 
GRE E190; ADD NOV o's 5. <<'e sa cexeucewsapases come 


LIS PENDENS 


N.J.S.A. 2A:15-6 authorizes the filing of notices of lis 
pendens by both plaintiffs and defendants-counterclaim- 
ants, and the practice of 20 county clerks and registers of 
deeds to index them under the name of the defendant 
only is contrary to a clear reading of the legislation; the 
failure here of the county clerk to index the notice of lis 
pendens in the name of plaintiff (the defendant to the 
counterclaim) does not prevent its filing from being notice 
to the world. Schwartz v. Grunwald. Ch. Div. ...... 156 


The notice of lis pendens here would have been con- 
structive notice to the buyer that the defendant-counter- 
claimant claimed an interest in the property sold by the 
plaintiff except for the fact that it was filed prematurely— 
after the complaint but before the counterclaim was filed; 
this circumstance makes the filing ineffectual notwith- 
standing the later filing of the counterclaim. Schwartz v. 
ASIMOV MORAN MONY 5. 5 555 cin. sing 5 s-s'clers suis web awe ee aeeebe 156 


LONG-ARM JURISDICTION 


Defendant, who resides in the marital home in Penn- 
sylvania, has been in New Jersey frequently for various 
reasons and most particularly for many purposes closely 
associated with his personal relationship with his wife, 
who now resides in New Jersey; these contacts clearly 
support in personam jurisdiction, and he is enjoined from 
harassing or threatening her. Hann v. Hann. Ch. Div. 462 


MALICIOUS INTERFERENCE 


Plaintiff has not proven a prima facie case of malicious 
interference with prospective economic advantage here; 
even if the investment banking firm’s withdrawal from 
the underwriting was the cause of plaintiff’s later ouster 
as president of the company he had formed (which is 
clearly not supported by the proofs), since it plainly had 
the absolute right to withdraw, the exercise thereof can- 
not result in the imposition of tort liability. Levin v. Kuhn 
EDC NCO, AND: BONY So's vsca<cckssacwkoaase - 


N.J.S.A. 2A:47A-1, which in effect reversed the holding 
in Toft v. Ketchum that an attorney cannot predicate a 
malicious prosecution action on the filing of an ethics com- 
plaint, is constitutional and plaintiff-attorney’s action un- 
der the statute for malicious prosecution will lie; since 
the contents of the complaint defendant filed with the 
ethics committee are absolutely privileged in a libel ac- 
tion, the motion for summary judgment as to the libel 
count is granted. Friedland v. Podhoretz. Law Div. .. 141 


“ 
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MALPRACTICE 


Where the evidence suggests to people of ordinary in- 
telligence what the standard of care is, or what the devi- 
ation from that standard is, or both, juries have been 
allowed to determine that standard or deviation regardless 
of the absence of expert testimony; from the evidence in 
this action for a stroke that allegedly resulted from 
chiropractic adjustments, common knowledge could allow 
a jury to find that a reasonably prudent chiropractor 
should have known that there was a risk in —— the 
- adjustment on plaintiff. Klimko v. Rose. Supreme 
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MANSLAUGHTER 
A manslaughter instruction on provocation/passion was 
required here; in addition, defendant will be entitled upon 
retrial to a manslaughter instruction based on a homi- 
cide committed in imperfect self-defense. State v. Powell. 
SOONG Met sis ccs Sa od aise ois sig kisi esele eae Sola ee 245 
Whether or not the evidence is sufficient to warrant an 
instruction on manslaughter, a trial judge must make the 
state’s burden clear by instructing the jury that to find 
malice it must be convinced beyond a reasonable doubt 
that the accused did not kill in an exercise of imperfect 
self-defense or in the heat of passion caused by inadequate 
provocation, unless there is no evidence of mitigation 
(either provocation/passion or imperfect self-defense) in 
the record. State v. Powell. Supreme Ct. ............ 245 
After instructing the jury on the effects of evidence of 
mitigation in a second-degree murder prosecution, a trial 
judge must decide whether a manslaughter instruction is 
appropriate; where the facts clearly indicate the possi- 
bility that the crime was manslaughter based on either 
provocation/passion or imperfect self-defense, he should 
so charge, even without any request being made; further- 
more, it is questioned whether it is proper for him to omit 
such a charge simply because defense counsel requests 
that it not be given, even where the prosecution concurs. 
State v. Powell. Supreme Ct. ..................sceeeeee 245 
An indictment for murder, for which there is no statute 
of limitations, bars a conviction for the lesser included 
offense of manslaughter where, as here, the indictment 
was returned more than five years after the commission 
of the offense. State v. Stillwell. App. Div. .......... 359 


MARITIME LAW 


Statute of Limitations, Jones Act, asbestos, laches. 
Harris & Harris v. Puerto Rico Maritime Shipping ee 
thority. U.S.D.C. 

Workers’ Compensation, Longshoremen’s and tHarbor 
Workers’ Compensation Act, jurisdiction. Sun Ship, Inc. v. 
Pennsylvania. U.S. Supreme Ct. 


MATRIMONIAL LAW (see also Family Law) 


Whenever changed circumstances substantially impair 
the dependent spouse’s ability to maintain the standard 
of living reflected in the original decree or agreement, the 
court must consider the extent to which the supporting 
spouse’s ability to pay permits modification—by reason 
of plaintiff’s showing of continuing changed circumstances 
here, defendant should be required to produce his tax re- 
turns; the court should also carefully scrutinize the de- 
pendent spouse’s ability to contribute to her own and the 
children’s maintenance. Lepis v. Lepis. Supreme Ct. . 

In the absence of a qualifying separation agreement, 
the date a complaint is filed will fix the termination date 
of a marriage for purposes of equitable distribution; if the 
parties have entered into a written separation agreement 
accompanied by actual physical separation, the date of the 
agreement will terminate the period of acquisition of dis- 
tributable assets; if the parties have separated in fact 
and divided their property pursuant to an oral agreement, 
assets acquired afterwards are not eligible for equitable 
distribution. Brandenburg v. Brandenburg. Supreme Ct. 51 

Although physical separation of the parties with an 
oral agreement that only involves support payments is 
rejected as the termination date of the marriage for pur- 
poses of equitable distribution, evidence regarding the 
parties’ respective contributions to the acquisition of as- 
sets after the separation should form part of the basis for 
the distribution ordered by the trial court. Brandenburg 
V. Brandenourgs. SUPTOMe Cb... 2... sess cenene ness 51 

Although a judge does not fulfill his heavy obligation by 
routinely or mechanistically dividing marital assets equal- 
ly, it cannot be said that the trial judge erred here in 
perceiving this marriage to have been one as to which 
an equal division is appropriate in view of its duration, 
the extent and nature of the spousal commitment, and 
the extent and nature of the marital assets; it would not 
be reasonable to exempt from the ordinary rules of equal 
distribution the husband’s inheritance, which—because it 
freed him from the necessity or inducement to accumu- 
late assets of his own—stands, functionally, in the place of 
earned assets. Gibbons v. Gibbons. App. Div. .......... 58 

The welfare board, as assignee of defendant-wife’s 
rights of support, may intervene in this matrimonial ac- 
tion for the purpose of enforcing litigant’s rights; Reed v. 
Reed distinguished. Kernbach v. Kernbach. Ch. Div. .. 299 

The education obtained by the husband constitutes a 
property right subject to equitable offset upon the dis- 
solution of the childless marriage here, where the wife 
was solely responsible for the support of the household 
for 16 months while the husband obtained a masters de- 
gree; since there are no assets subject to distribution 
(and no alimony is sought), the husband will reimburse 
the wife a reasonable sum. Mahoney v. Mahoney. = 
Div. 373 

Lepis v. Lepis: New Perspectives On Support —_ 
and ‘Obligations, by John E. Finnerty 

Defendant, who resides in the pn BE home in eae. 
sylvania, has been in New Jersey frequently for various 
reasons and most particularly for many purposes closely 
associated with his personal relationship with his wife, 
who now resides in New Jersey; these contacts clearly 
support in personam jurisdiction, and he is enjoined from 
harassing or threatening her. Hann v. Hann. Ch. Div. 462 


Plaintiff-husband cannot be permitted to obtain any 
equitable distribution from decedent-wife, whom he tried 
to have murdered, and she cannot be denied the recovery 
of her assets on the pragmatic theory that the order will 
be difficult to enforce; also, awarding him counsel fees 
was an abuse of discretion in the extraordinary circum- 
stances of this divorce action. D’Are v. D’Arc. App. 


MECHANIC’S LIEN 


A subcontractor’s time for filing a mechanic’s lien claim 
is not extended until the entire job is completed under 
the master contract; since plaintiff’s claim was filed well 
beyond the statutory four-month period here, it cannot be 
maintained. Baldyga Construction Co., Inc. v. Hurff. App. 


MEDICAID 


Nursing homes, HEW. O’Bannon, Secretary of Public 
Welfare of Pennsylvania v. Town Court Nursing Center. 
Pee MORO ao clone c siscerra papi soa Late o Gee votes 107 

Abortions, Hyde Amendment. Harris, Secretary of Health 
and Human Services v. McRae. U.S. Supreme Ct. .. 176 


MEDICAL MALPRACTICE 


Although plaintiff’s contention that his experts’ reports 
establish a deviation from the standard of post-partum 
care that defendants owed decedent is accepted on this 
appeal from a grant of their motion for summary judg- 
ment, the record is barren of expert opinion on the cause 
of death or of any factual analysis relating it to any 
breach of duty; every untoward result of medical treat- 
ment does not, without expert testimony, present a prima 
facie case of liability and the situation here falls within 
“the ordinary case’ wherein the law will not assist plain- 
tiff by shifting the burden of proof. Maslonka v. Hermann. 
RU GIR ty 28, es AES hs Sa oa ies Meise bea 80 

Federal jurisdiction. Hamilton v. Roth, Jr. 3d Cir. .. 145 

Although normally great liberality is accorded in per- 
mitting the testimony of witnesses whose names are not 
supplied by timely amendment, all discovery must be 
completed before the R. 4:21 panel hearing in a medical 
malpractice action; plaintiff’s motion to include a new ex- 
pert after the hearing but before trial is denied. Conde v. 
Brown. Law Div. 218 

The inability of a party to specifically cross-examine 
the findings of the panel as to deviation or not from the 
acceptable standard of care does not make R. 4:21 con- 
stitutionally defective, nor is the increased burden cast 
on the claimant by an adverse decision of the panel so 
oppressive as to impair her right to a jury trial; the pro- 
cedure adopted in the rule is rationally related to a legiti- 
mate objective, and the New Jersey Supreme Court did 
not engage in substantive legislation by its enactment. 
Suchit v. Baxt. Law Div. 


MERGER 


By its finding of an intentional, deliberate and premedi- 
tated murder, the jury rendered its felony murder verdicts 
surplusage; the rape and the robbery of the victim were 
acts separate and distinct from the intentional murder, 
and they do not merge with the felony murder convictions. 
SEALE Ve SCONSON: AWD occ aces ccccscbwacvicnsess 198 


MIGRANT FARM WORKERS 


The failure of the contract, negotiated between the farm- 
labor service organization (composed of farmers who con- 
tracted with it for migrant farm labor) and the Puerto 
Rican Department of Labor, to provide a discharged 
farm-worker with a reasonable opportunity to find shelter 
before being dispossessed is against public policy, and a 
provision for a reasonable time to find alternative hous- 
ing is implied into the contract. Vasquez v. Glassboro 
Service Ass’n, Inc. Supreme Ct. .................00eeeee 41 

Although a migrant farmworker is not a tenant or 
otherwise included in the summary dispossess statute, a 
farm-labor service may not use self-help to dispossess a 
farmworker who remains in possession of his living quar- 
ters after termination of his employment but must pro- 
ceed in a judicial action; this requirement provides a 
forum for an equitable resolution of the controversy. Vas- 
quez v. Glassboro Service Ass’n, Inc. Supreme Ct. .... 41 

A dispute concerning the disposession of a migrant 
farmworker on termination of his employment, whether 
instituted by a farm-labor service or, as here, by a farm- 
worker, should proceed in a summary manner under R. 
4:67. Vasquez v. Glassboro Service Ass’n, Inc. Supreme 
eg a Ng cata aes hoa alars asthe oars e Melon Nadie econ 41 

A migrant farmworker should be allowed to raise equit- 
able claims or defenses even though they might be con- 
sidered collateral to the issue of possession; in resolving 
a dispute between a farmworker and a labor service, a 
court may grant the worker time to find housing in addi- 
tion to that implied in the contract, direct the labor ser- 
vice to assist him in obtaining alternative housing or to 
provide him with return passage to Puerto Rico, or order 
other appropriate relief. Vasquez v. Glassboro Service 
PS AMO SUMCINO CCL voscice cieesteccseeceveccnnsees ves 41 


MILEAGE LISTS 


Atlantic County District Court .... 
Sussex County District Court 
Gloucester County District Court 


MINERAL LEASING ACT 
Oil shale deposits. Andrus, Secretary of the Interior v. 
Smel-On Con Us. SUPTEMe Ch. <.iiccc cece s cise veces nes 78 


MONEY ORDERS 

The purchaser of the personal money order had the right 
to stop payment before the issuing bank accepted or cer- 
tified it. Newman v. First Nat’] State Bank of Toms River. 
MP Ms fea io) sin'e So Wiale el Seaweeds Sadeeccaet saew scenes 74 
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MOPEDS 


The moped operated by defendant’s decedent on the day 
of the accident was not a motor vehicle within the mean- 
ing of the policy exclusion; Laino v. Nationwide and State 
Vv. — distinguished. Aetna Ins.. Co. v. Weiss. App. 


MORTGAGES 

Given the savings and loan association’s purpose of 
promoting home ownership, its policy of not making loans 
except for that reason and the language of N.J.S.A. 17:12B- 
146, its requirement of owner occupancy as a condition 
for granting a mortgage loan is not unconscionable or in- 
equitable; defendants were fully aware of this condition 
when they entered into the mortgage transaction and then 
rented the premises. Investors Savings and Loan Ass’n v. 
Ganz. Ch. Div. 156 

The rationale behind the public policy exception to the 
general rule that a fraud or illegality in the formation of 
a mortgage is a bar to its enforceability is that the bank- 
ing public (not the bank itself) is to be protected from the 
illegal contractual arrangements of others; the defense 
to the foreclosure action here that the bank’s mortgage 
officer demanded a percentage of the loan is stricken. Cen- 
tral Penn Nat’] Bank v. Birnbaum. Ch. Div. .......... 360 


MOTOR VEHICLES ; 
Uniroyal’s attempted limitation of its damages for 
breach of its express warranty to either tire replacement 
or a refund of the purchase price was not prominently, 
conspicuously and clearly set forth; that failure, coupled 
with the dominant descriptions of its undertaking as being 
a guarantee dealing with the performance capacity of 
the tires, would lead a purchaser of ordinary understand- 
ing to believe and expect that the warranty was an affirm- 
ation of quality rather than simply a promise to replace, 
and Uniroyal’s limitation of remedy can be given no effect 
here, when plaintiff seeks to recover damages for the total 
loss of her car in an accident involving the blowout of its 
right rear tire. Gladden v. General Motors Corp. — 
Ct. 1 


N.J.S.A. 39:3-40, which mandates a 45-day jail term for 
a driver on the revoked list who is involved in an acci- 
dent resulting in personal injury, applies where only the 
unlicensed driver himself suffers injuries. State v. Gra- 
ney. App. Divs. ..;...>... 163 

The purchaser of the allegedly defective car made his 
cause of action fatally defective by not seeking to rein- 
state his claim against the seller and by limiting his 
attempted recovery against defendants (in their capacity 
as manufacturers) to rescission—or, as referred to under 
the Uniform Commercial Code, revocation of acceptance 
—since there was no evidence that the seller was the 
agent of either the distributor or the importer in the sale 
of the car. Edelstein v. Toyota Motors Distributors. Apr. 


MUNICIPALITIES 
An emergency appropriation may only be made for 
a purpose unforeseen at the time of the adoption of a 
local governing body’s budget. Attorney General’s re 
OI IOTING LO 10a ins asad ccecceesccceeeceteccisses 
A municipality may require substantial compliance with 
the standards of habitability contained in its housing code 
before a new tenant may take possession of rented 
residential premises. Dome Realty, Inc. v. City of Pater- 
son. Supreme Ct. .......... 117 
Opinion 423 of the Advisory Committee on Professional 
Ethics posits an ethical rule that is unnecessarily broad 
in its application and it is hereby modified: a municipal 
attorney cannot undertake to represent the municipality 
or its interests in administrative or judicial proceedings 
against municipal employees where—because the attorney 
has had regular and frequent contact with such employees 
in the course of handling municipal business— a person 
generally familiar with the affairs of the municipality 
could reasonably believe that an attorney in such a posi- 
tion would be subject to and hindered by a professional 
conflict of interest; this holding is based substantially on 
the appearance of ethical impropriety which, although 
not fully articulated in DR 9-101, is nevertheless a basic 
ethical concept. Perillo v. Advisory Comm. on Profes- 
sional Ethies. Supreme Cts << coc. .0. se cccccscccseceess 141 
There is no statute or ordinance providing for the pay- 
ment of interest to a developer making a cash deposit 
as a performance guarantee for the installation of im- 
provements, and there was no agreement here by the 
municipality to pay the developer any interest that it 
would receive; that portion of the judgment requiring 
the municipality to pay plaintiff the interest it earned 
on the amount deposited is reversed. Warren Realty Co., 
Inc. v. East Windsor Tp. App. Div. 190 
N.J.S.A. 40:48-1.1, which permits a municipality to re- 
cover the costs of demolition necessitated by the im- 
minent threat of harm to human life not only through the 
imposition of a lien on the property but also through an 
action at law as a personal debt of the property owner, 
is constitutional. City of Paterson v. Fargo Realty Inc. 
IE ous fi chasciatiseelwduatarieseviercense 233 
The underpinning of Port of N.Y. Auth. v. Hackensack 
Water Co. is the general public need; in the peculiar 
factual context of this case, where the utility’s equipment 
had to be moved from the bed of a now-vacated paper 
street so that the township’s industrial commission could 
pursue development plans in the area heretofore occupied 
by the easement, no compelling paramount interest dic- 
tates that the utility should bear the costs of relocation 
and it would be arbitrary to require it to do so. Jersey 
Central Power and Light Co. v. Lakewood Tp. Law Div. 233 
Both the municipality and the state have some role in 
the office of tax assessor; the municipality has the power 
to pass reasonable ordinances regulating the hours of tax 
assessors in furtherance of its power to appoint assessors 
and to control municipal property. Horner v. Ocean Tp. 
CUTIES AUS DAW ots os: ste a dais ie be aiulcae eeveescencets 405 
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seinen of Urban Aid should be Pom 
a municipality’s final appropriations in the calculation of 
a permissible spending increase. Attorney General’s Form- 
al Opinion No. 21 - 1980 

A sale of assets should be treated as a modification to 
municipal spending limits within the year in which pro- 
ceeds are appropriated and in a subsequent budget year. 
Attorney General’s Formal Opinion No. 23 - 1980 .... 526 


MUNICIPAL LAND USE 


Local regulation is preempted here; even if a munici- 
pality could properly enact a zoning ‘ordinance concern- 
ing solid-waste disposal, it cannot exercise its zoning 
power so as to collide with expressed policy goals of 
state legislation; the ordinance in question, by completely 
prohibiting sanitary landfills, frustrates the objectives of 
the Solid Waste Management Act and is invalid. Little 
Falls Tp. v. Bardin. App. Div. ........ 11 

Plaintiff is not limited to a continuation of the prior non- 
conforming residential use absent a use variance but 
may always make a legal use of its property; the pro- 
posed commercial use conforms to the existing zoning. 
Foster-Hyatt Group of Companies, Inc. v. West Cald- 
WG Se I. PD: TOI vo niees séuwsvccossesasvwes 16 

A nonconforming use is separate and distinct from a 
nonconforming lot or structure; in the struggle here be- 
tween a municipality that desires to upgrade commercial 
development in an area and an owner that wants to use 
a nonconforming single-family dwelling for permitted 
commercial purposes without complying with the com- 
mercial lot area, lot dimension, setback and yard re- 
quirements, the planning board’s denial of the four bulk 
variances was not arbitrary or capricious or without evi- 
dential warrant. Foster-Hyatt Group of Companies, Inc. 
v. West Caldwell Planning Bd. App. Div. 16 

Zoning ordinance. Agins v. City of Tiburon. U.S. Su- 
preme Ct. 82 

The denial of a variance here is affirmed; plaintiff’s 
claimed hardship was self-created because plaintiff’s 
predecessor in title had created the nonconformity by 
unlawfully subdividing its property and selling an under- 
sized lot after the adoption of the zoning ordinance. Barnes 
Land Corp. v. Wyckoff Bd. of Adjustment. App. Div. 109 

At the time of the landlord’s violation here, which was 
before the effective date of N.J.S.A. 40:48-2.12m, other 
statutes had authorized the issuance of certificates of 
occupancy before new tenants could take possession in 
multiple dwellings; a municipality may enforce its hous- 
ing code in that way as a part of its zoning scheme, pro- 
vided that the ‘“‘standards of performance”’ are, as here, 
reasonable. State v. C.I.B. International. Supreme Ct. 122 

The focus in cases such as this, where the question is 
whether there has been a prohibited change in a non- 
conforming use, must be on the quality, character and 
intensity of the use, viewed in their totality and with re- 
gard to their overall effect on the neighborhood and the 
zoning plan. Town of Belleville v. Parrillo’s, Inc. Supreme 
Ct. 23 


Nonconforming uses may not be enlarged as of right 
except where the change is so negligible or insubstantial 
that it does not warrant judicial or administrative inter- 
ference; defendant’s conversion of the premises from a 
restaurant to a discotheque resulted in a substantial, and 
therefore impermissible, change. Town of Belleville v. 
poe et ee eee cee 123 

A quasi-criminal proceeding is a poor vehicle for a de- 
termination of the underlying issue where the goal is to 
preserve the zoning plan and contain nonconforming uses; 
the municipality would have done better to seek injunc- 
tive relief rather than to file a complaint in the munici- 
pal court. Town of Belleville v. Parrillo’s, Inc. Supreme 
Ss skeck sénsncbguner seus bebba seas. cabcpeoeebieeoseeee 123 

A zoning ordinance may accommodate aesthetic con- 
cerns, but the power to zone based on aesthetics is not 
limitless; the constitutionality of the ordinance here can- 
not be sustained since adequate alternative means of po- 
litical communication are not available to homeowners 
who are precluded from putting signs and posters in — 
yards. State v. Miller. Supreme Ct. .........:........ 

The regulation of sign content must be limited to a a. 
eral distinction between commercial speech as tied to 
commercial uses permitted in a given zone and political 
speech which is and must be permitted everywhere; spe- 
cific types of speech or particular messages may not be 
prohibited, but they may be subjected to reasonable re- 
strictions (which must serve a significant government 
interest) on their time, place and manner. State v. Miller. 
OED SUES 5) cincccss voverssaucsbemeeeeweetioeee sae 170 

The township’s ordinance mandating closing hours for 
businesses in a residential milieu is related to the health, 
peace and comfort of those surrounding homes, and is 
_ Quick Chek Food Stores v. Springfield Tp. Supreme 

172 


Beautifying an area can be deemed a special reason 
justifying a variance to expand a non-conforming use. 
Kessler v. Bowker. App. Div. ...............000..000: 300 

If it assumed, without accepting, that the standard of 
review to be applied by the governing body is whether 
the board of adjustment’s action was arbitrary, unreason- 
able or capricious, the township committee would still 
have been correct in granting the variance here (but 
the options granted the governing body in N.J.S.A. 40:5D- 
17(d) are too far-reaching to suggest that narrow scope of 
review). Kessler v. Bowker. App. Div. .............. 300 

Although technical rules of evidence do not apply to a 
zoning board hearing, an applicant should not be de- 
prived of his right to confront a person or group of 
persons who set forth reasons for denying his application; 
the board should not have accepted the petition here as 
part of the record. Seibert v. Dover Tp. Bd. of Adjustment. 
RT BIN. obs cigs ccbecsdewnbosésdpaysteneeek eee 419 


The legislature, in regen adding a requirement 
that a verbatim recording be made of proceedings involv- 
ing the adoption, revision or amendment of a master plan, 
intended it to be strictly adhered to; it is necessary that 
there be a proper record made of the proceedings before 
the planning board, and this matter is remanded for a 
rehearing on the application for a variance. Carbone v. 
Weehawken Tp. Planning Bd. Law Div. .............. 429 


MUNICIPAL MECHANIC’S LIEN LAW 

The city redevelopment and housing authority had a 
contract to acquire here, not a typical public agency/ 
owner’s contract to build, and the Municipal Mechanic’s 
Lien Law does not apply to the subcontractors, whose 
claims against the contractor (which held title to the 
real estate during the period of construction) could be 
asserted under the Mechanic’s Lien Law. Brown Strober 
Bldg. Supply Corp. v. Fannew Realty, Inc. Ch. Div. 


NEGLIGENCE 
Police, immunity. Mangino v. Thomson. U.S.D.C. .. 203 
Portee v. Jaffee does not require that a close relative, 
who makes a personal claim for emotional injury, witness 
the accident causing it; the requirement of ‘‘direct .. . 
sensory and contemporaneous observance’’ relates not to 
witnessing the moment of actual impact but to witnessing 
the suffering of the victim. Mercado v. Transport of N.J. 
LON Gaus suns Saar vues luk US ENR Meee oes 534 


NO-FAULT 

The omission of any provision in the Automobile Rep- 
aration Reform Act exempting personal injury protection 
benefits from execution by judgment creditor was inten- 
tional, and the trial judge erred in vacating plaintiff’s 
writ of execution on monies owed to defendant by the in- 
surance company under its no-fault policy. Richman A 
PE REIN tno ss Sons cn ann cckes snaebieseuesecesssee 

N.J.S.A. 34:15-40 invests the employer or his carrier ith 
a workers’ compensation lien on an injured employee’s 
right to recover on an uninsured motorist coverage policy 
provided by the employer. Montedoro v. Asbury P. a 
Nos oe eek n sews geese ace lerone ches Gnusceasaces 

Because the injury here was sustained during an tort 
by decedent related solely to the forward progress of the 
insured vehicle rather than any umrelated purpose, it 
resulted from an accident ‘involving an automobile”; to 
the extent that it limits the personal injury protection 
coverage required by statute, the policy is deemed 
amended to provide it. Vicari v. Nationwide Ins. App. 
Div. 

N.J.S.A. 39:6A-5(b) protects the insurer from the 10% 
interest charge for payments made over 30 days after 
notice of a claim if it has reasonable proof to establish 
that it is not responsible; neither the statute nor Hagains 
v. GEICO should be read so as to affect plaintiff’s basic 
obligation to prove by a preponderance of evidence at 
trial that ‘‘reasonable medical expenses’? were incurred 
‘as ‘a result of personal injury sustained in an automobile 
accident.” Miltner v. Safeco Ins. Co. of America. Law 
Div. 310 

The statute of limitations with respect to the personal 
injury protection benefits of the Automobile Reparation 
Reform Act, N.J.S.A. 39:6A-13.1(a) is not tolled for an in- 
fant until he reaches his majority. Giantonio v. Reliance 
SMM UNE, COC US Gs cd cc on coceusdsees to entahees 360 


NON-PROFIT ORGANIZATIONS 

The record supports the conclusion that the lease and 
contract rights involving the school and the camp be- 
longed to the county section before it withdrew; since 
there is no provision in the constitution or by-laws that 
property such as the rights in question here belongs to 
the state association, there is no authority for granting 
ownership of it to the state association. N.J. Ass’n for 
Children with Learning Disabilities v. Burlington Cty. 
Ass’n for Children with Learning Disabilities. App. Div. 52 


NOTICE 

There is no significant difference between the likelihood 
of delivery of certified mail and of certified mail, return 
receipt requested; Werner v. Commonwealth Cas. Co. is 
distinguished and the conclusion of the judge of workers’ 
compensation that the insured failed to comply with N.J. 
S.A. 34:15-81 because the additional requirement here of 
a return receipt lessened the possibility of the insured’s 
receiving the notice of cancellation is rejected. Cardinale 
VODA EIU Sos vcs ses cuxGues cosh saanenseGenceene 31 

Notice of cancellation is effective upon compliance 
with the requirements for mailing, and actual receipt need 
not be proven; the insurer may rely on the address in 
the policy or policy application and need not inquire into 
or investigate the whereabouts of the insured upon return 
- the notice for non-delivery. Cardinale v. Mecca. App. 

NU ee ooh ae Con Supe ten enc oe acsheasd Ge ewenea po Reeee 31 


NURSING HOME 

The regulations requiring nursing homes to make a 
reasonable number of beds available to indigent persons 
as a condition of licensure are directed at an acute social 
problem affecting the health and welfare of the needy, 
aged and infirm, are well within the power and authority 
vested in the Department of Health by the legislature, 
and do not constitute a taking of private property without 
just compensation. N.J. Ass’n of Health Care Facilities 
Pe ey | ee ery ere eee 1 

Medicaid, HEW. O’Bannon, Secretary of Public Welfare 
of Pennsylvania v. Town Court Nursing Center. U.S. Su- 


OBSCENITY 
Right to privacy, search and seizure, warrants. Walter 
v. United States. U.S. Supreme Ct. .................... 179 


OBSTRUCTION OF JUSTICE 

The obstruction of justice charged in three counts here 
—that defendant induced persons involved in the allegedly 
illegal child placements to mislead the investigation and 
withhold the facts—remains an offense under the Code, 
although downgraded to a disorderly persons offense. 
Ne WAN MUNN BONY, son Saw su ped neces peeabsbaecekee 361 


The alleged conduct that is the subject matter of another 
count—that defendant ae to alee: e Sree 
by failing fully and to disclose his 
in the placements—is clearly not of the kind ref 
in N.J.S.A. 2C:28-5a and no other section of 
would be pertinent. State v. Kent. App. Div. ........ 


Formal Opinion No. 13 - 1980 

Rules of Board of Optometrists dealing with solicitation 
for the purpose of selling optometric services or materials 
are invalid. Attorney General’s Formal Opinion No. 17 - 


OSHA 


Secretary of Labor, carcinogens. Industrial Union De- 
partment, AFL-CIO v. American Petroleum Institute. U.S. 
PMNS NDE. os spares estas cess oecsusuautenss cama’ 180 


PAROLE 


A defendant sentenced pursuant to N.J.S.A. 2C:11-3b(1) 
must serve 15 years before he is eligible for parole; prior 
to the new code there was no comparable mandatory 
minimum period of incarceration and, therefore, prior 
parole law regarding time credits is inconsistent and in- 
applicable; no constitutional problem is posed here by = 
denial of credits. State v. Davis. App. Div. .......... 

Discrimination, race, equal protection, due Pasa 
Block v. Potter. 3d Cir. 434 


PATENTS 
Micro-organisms. Diamond, Commissioner of Patents 
and Trademarks v. Chakrabarty. U.S. Supreme Ct. .. 84 
Nonobviousness, drugs. Eli Lilly and Co. v. Premo 
Pharmaceutical Laboratories, Inc. 8d Cir. .......... 145 
Contributory infringement, patent misuse. Dawson Chem- 
ical Co. v. Rohm & Haas Co. U.S. Supreme Ct. ...... 176 
Summary judgment, obviousness. Craftsmen, Ltd. v. 
Astra: Froawts, Me; USDC. ...6. 6 cise secs seas: 412 


PENALTIES 

N.J.S.A. 45:9-22, which subjects a physician who violates 
any provision of the chapter to a penalty of $200 ‘‘for the 
first offense,’’ authorizes the State Board of Medical Ex- 
aminers to impose multiple penalties on an initial finding 
of multiple violations; it may be difficult to swallow the 
notion that there can be more than one “first offense,” 
but it is even more difficult to believe that the 92 viola- 
tions over an extended period here add up to but one “‘first 
offense’’; this construction is supported by N.J.S.A. 45:1-25 
of the subsequent Uniform Enforcement Act. In re . 
AON: ONES IE Ginidic ase oS so vonigh on as eoumaresransae 


PENSIONS 
To the extent that the earlier and more general statute, 
N.J.S.A. 40A:9-5, appears to extend greater rights, the 
specific, later act under which the Newark pension system 
was formed, which only allows purchase of prior city 
service, must prevail. Grieco v. Newark Employees’ 
Retirement System. App. Div. 11 
Where there exists an underlying condition such as the 
osteoarthritis here, which itself has not been directly 
caused but is only aggravated or ignited by the trauma, 
then the resulting disability is ‘‘ordinary’’ rather than 
“accidental” under N.J.S.A. 43:15A-43, and gives rise to 
“ordinary” pension benefits. Gerba v. Bd. of Trustees, 
Public Employees’ Retirement System. Supreme Ct. .. 69 
In terms of medical causation or etiology, the supple- 
mental factor (or the ‘‘much more” referred to in Cattani) 
that is required in addition to the aggravation or accelera- 
tion of an underlying, preexisting condition is an event 
of a traumatic nature, originating from the employment, 
that constitutes the essential significant or substantial 
contributing cause of the ultimate disability. Gerba v. 
Bd. of Trustees, Public Employees’ Retirement System. 
Supreme Ct. 69 
The matter is remanded for reconsideration since it is 
not clear whether the medical evidence shows that re- 
spondent’s disability, though attributable in some degree 
to the ‘‘underlying pathology of his spine,’’ nevertheless 
resulted directly from the traumatic injury he suffered 
in the sense that that trauma constituted either the es- 
sential significant or the substantial contributing cause of 
the ultimate disability, or whether it only ignited or ag- 
gravated an underlying osteoarthritic condition without 
constituting a medically sufficient cause thereof. Koreinia 
v. Bd. of Trustees, Public Employees’ Retirement System. 
Supreme Ct. 78 
An injury resulting from the doing of something re- 
quired to be done by the employment contract—here, the 
movement of the teacher from where she was on the 
school premises to where she was compelled to go to meet 
her students and lead them to her classroom—at the time 
when that act is required to be done is an injury sustained 
during and as a result of the performance of regular and 
assigned duties; denial of accidental disability retirement 
benefits here was error. In re Carlson. App. Div. ...... 298 
A public employee should not be deprived of pension 
credits earned for years of fruitful service because of 
criminal conduct unrelated to his employment in the 
absence of an express statutory provision for such for- 
feiture. Masse v. PERS Bd. of Trustees. App. Div. .. 360 
Nothing in the pension and retirement act governing the 
employees’ retirement system of Jersey City, or in the 
pension and retirement laws generally, prevents a dis- 
ability retiree who has reached the age of 60 and ac- 
cumulated 20 years of service, and is then rehired by 
Jersey City, from simultaneously receiving his full retire- 
ment pension and the full salary for the new municipal 
position; the resolution preventing it here is beyond a 
legitimate exercise of a retirement system’s rule-making 
power. Bierne v. Jersey City Employees’ ————— 
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PHYSICIANS 


N.J.S.A. 45:9-22, which subjects a physician who violates 
any provision of the eng to a penalty of $200 “‘for the 
first offense,’’ authorizes the State Board of Medical Ex- 
aminers to impose multiple penalties on an initial finding 
of multiple violations; it may be difficult to swallow the 
notion that there can be more than one “‘first offense,” but 
it is even more difficult to believe that the 92 violations 
over an extended period here add up to but one “first of- 
fense’’; this construction is supported by N.J.S.A. 45:1-25 
of the subsequent Uniform Enforcement Act. In re = 
WG, CHPOUNG eos acc cCaGea een esecuanesetiesees 

N.J.A.C. 13:35-6.16, which provides that the Seabed 
of amphetamines (designated by the Commissioner of 
Health as a Schedule II controlled dangerous substance) 
for the treatment of exogenous obesity will be regarded as 
having been made without good cause, is a valid exercise 
of the State Board of Medical Examiners’ powers to im- 
plement the legislative policy described in N.J.S.A. 45:1-13. 
Lemmon Co. v. N.J. State Bd. of Medical Examiners. 
PM REG vy 1:55 a san Woks 05's halen a bx pao Oa NON eo ees 297 


PICKETING 


Equal protection. Carey, State’s Attorney of Cook Covi- 
ty v. Brown. U.S. Supreme Ct. 10 


POLICE OFFICERS 


The question of training underlies all distinctions be- 
tween “regular’’ officers, who must attend the Police 
Academy, and ‘‘special’’ officers; if the borough wishes 
to hire personnel under N.J.S.A. 40A:14-146 to check park- 
ing meters, cross pedestrians and act as watchmen in the 
beach area it may do so, but it may not issue them any 
weapons or handcuffs, or use them for patrols or other 
regular police work, and ‘“‘specials’ may not exercise 
powers of arrest beyond those accorded any other citizen. 
Belmar PBA Local 50 v. Borough of Belmar. Law Div. 69 

There is no sound basis for extending the Krauth rule 
(that an owner or occupier of lands is not liable to a fire- 
arm for negligence with respect to the creation of a fire) 
to cloak a motorist with immunity from suit for his negli- 
gent acts whenever his victim is an unsuspecting police 
officer engaged in the performance of his duties; Berko v. 
Freda disapproved. Trainor v. Santana. App. Div. .... 278 

Subject to written authority from the highest authority 
at each college, campus police officers may carry fire- 
arms while actually on duty, and the highest authority at 
each college may issue regulations authorizing the carry- 
ing of nightsticks. PBA Local 278 N.J. State Campus Police 
Ve MPL CANe, DIVE os5e 553 cs cclgaclelconicin e's oe os tela sies 324 

A subpoena issued in New Jersey creates a continuing 
obligation, which cannot be satisfied until the person is 
released from it, and a separate court order is not needed 
to extend the efficacy of a subpoena beyond the date 
stated on its face; the county prosecutor’s issuance of 
three-week on-call subpoenas to police officers is proper, 
and minimizes rather than increases the inconvenience to 
them. Reiman v. Breslin. App. Div. .................. 363 

The regulation in this case is unconstitutional; it sweeps 
too broadly in prohibiting all speech by police officers that 
publicly criticizes the actions of a superior officer even 
though the speech may relate to matters of public concern 

does not adversely affect the functioning of the de- 
partment. Hall v. Pennsauken Tp. Mayor. App. Div. .. 524 


POLYGRAPHS 


Defendant must be able to present his own expert who 
is conversant with polygraph techniques and who will 
have standing in the eyes of the jury to criticize or rebut 
the state’s interpretation of the polygraph administered 
by the prosecutor; a stipulation that prevents him from 
introducing rebutal testimony by his own expert is we 
unfair. State v. Finn. Law Div. 


PREEMPTION 


The legislative scheme regulating the creation, conver- 
sion and operation of condominiums and the eviction of 
tenants from rental units intended for conversion, with 
special consideration for Atlantic City tenants, is so com- 
prehensive as to clearly evidence a legislative intent to 
preempt the field, and the Atlantic City ordinance declar- 
ing a moratorium on the conversion of rental units is in- 
valid. Plaza Joint Venture v. Atlantic City. App. Div. 133 


PRISONS 


Contact visitation. Valentine v. Englehardt. U.S.D.C. 191 
Visitation, equal protection, First Amendment, due proc- 
ess. Collins v. Fauver, Comm’r., Dept. of Corrections. 


PRIVILEGE 


Marital testimony, grand juries, waiver. In the Matter 
of Grand Jury Empanelled Oct. 18, 1979. 3d Cir. ...... 97 
Fair trial, free press, reporters, First Amendment. 
United States v. Criden. 3d Cir. ..................000e 461 


PRODUCTS LIABILITY 


FOIA, Consumer Product Safety Act. Consumer Product 
ied Commission v. GTE Sylvania, Inc. U.S. Supreme 
80 


PROFESSIONAL PLANNERS 


Defendant’s conduct before the planning board in trying 
to convince it of the desirability of his development plan 
did not constitute professional planning in violation of 
N.J.S.A. 45:14A-2(a) and (c), but his use of the term 
“land planner” in reference to himself is misleading 
and in violation of N.J.S.A. 45:14A-1. N.J. State Bd. of 
Professional Planners v. Bradley. App. Div. ...... A 


PUBLIC ADVOCATE 


The Public Advocate’s representation of the Mt. Laurel 
I plaintiffs in their suit to enforce that decision clearly 
served a public purpose; also, his decision denying the 
township reimbursement for legal expenses incurred in 
the defense of Mt. Laurel II was clearly within his discre- 
tion. Mount Laurel Tp. v. Dept. of the Public Advocate. 
SIECMAMEO ENG rs os ising Vc at EA Kook Hes eAanee CSc cees 235 


It cannot be said that the creation of the Department 
of the Public Advocate is unconstitutional—indeed, the 
Public Advocate admirably furthers the principles em- 
bodied in the Constitution. Mount Laurel Tp. v. Dept. of 
the Public Advocate. Supreme Ct. .......... 235 


PUBLIC EMPLOYEES 


A single individual cannot constitute either an ‘“appro- 
priate unit” for collective negotiations or an ‘employee 
organization,” and is thus excluded from the protection 
afforded by N.J.S.A. 34:13A-5.4(a.) Mass v. Borough of 
SHOWIN AIH DINGS oi ociclekavcceccecescdischcccetoe.- 59 

Public Works Employment Act, minority business en- 
terprise, minorities, equal protection. Fullilove v. Klutz- 
nick, Secretary of Commerce. U.S. Supreme Ct. ...... 178 

The Public Employment Relations Commission correctly 
concluded that granting public school teachers paid leaves 
of absence for religious purposes would violate the estab- 
lishment clause of the First Amendment and thus was 
outside the scope of collective negotiations. Hunterdon 
Central High School Bd. of Ed. v. The Hunterdon Central 
H.S. Teachers’ Ass’n. App. Div. ...... Ree eee 261 

Discrimination, age, mandatory retirement. Freeman 
Ve Grmrnaie ONE Ce och da ces scccciesincscescsnccasie 277 


N.J.S.A. 18A:27-3.1, which deals with the evaluations of 
nontenured teachers, creates a minimum standard of pro- 
cedural right, and its further implementation by more 


definitive procedural requirements and safeguards, such as 
those incorporated here in the collective negotiation agree- 
ment, constitutes a mandatory subject of negotiation. Fair 
Lawn Bd. of Education v. Fair 


Lawn Ed. Ass’n. App. 


The right of the collective negotiation representative to 
prosecute a grievance for the purpose not only of protect- 
ing the individual interest of the aggrieved member but, 
more significantly, its own representational interest in 
the vindication of the contract is not a right that can be 
adversely affected by the individual member’s decision to 
pursue a private remedial alternative available in another 
forum. Fair Lawn Bd. of Education v. Fair Lawn Ed. 
PALME oi os oes a gai Coie eneasle selec aeeeac eos 295 


Although the music teacher’s grievance pertaining to 
compensation may properly be submitted to binding arbi- 
tration, his hours and workload, which are intricately in- 
terwoven here, are nonnegotiable and are not to be sub- 
mitted to arbitration because they are significantly inter- 
related with the exercise of inherent management preroga- 
tives pertaining to the determination of governmental 
policy. Ramapo-Indian Hills Education Ass’n, Inc. v. 
eats Hills Regional H.S. Dist Bd. of Ed. Am 


There i is no provision in the education laws that ae 
a board from requiring a teacher to work after school 
and on weekends; if the exercise of the board’s preroga- 
tive in this respect is to be attacked as arbitrary or ca- 
pricious, or as an abuse of managerial discretion, it must 
be by application for relief to the Commissioner of Edu- 
cation. Ramapo-Indian Hills Education Ass’n Inc. v. Ram- 
apo-Indian Hills Regional H.S. Dist. Bd. of Ed. App. 


Although it could result in the termination of employ- 
ment of certain employees, a public employer’s determi- 
nation to contract or subcontract out work is a matter of 
managerial prerogative and is not negotiable. In re Local 
195, IFPTE, AFL-CIO v. State of N.J. .........000..0% 478 


PUBLIC UTILITIES 


The difficulty in applying the reasoning of Trap Rock 
Ind. v. Kohl to this matter is that here the contract has 
already been awarded—PUC approval is a type of con- 
dition subsequent to the award of the contract; Trap Rock 
refers to the “risk of collusive bidding’ and bribery, 
neither of which appears to be a danger here. Little Falls 
We V. ROTOR A DIV Goss os eis anew soca smess veccc tes 11 


Free speech, commercial speech, advertising. Central 
Hudson Gas & Electric Corp. v. Public Service Commis- 
sion of New York. U.S. Supreme Ct. ................ 102 


Free speech, corporations. Consolidated Edison Com- 
pany of New York, Inc. v. Public Service Commission of 
New York. U.S. Supreme Ct. 


RACING 


Pari-mutuel pool, Pick Six. Attorney General’s Formal 
Opinion No. 19 - 1980 


RADIOLOGISTS 


Plaintiffs-radiologists want to receive the benefits of 
Blue Cross coverage and at the same time avoid the 
statutory and contractual requirements that acceptance 
of benefits shall constitute payment in full; to approve 
plaintiffs’ practice of billing subscribers for the ‘“‘balance 
due” would circumvent the statutory authority of the 
Commissioner of Insurance to regulate the schedule of 
premiums, rates and payments paid by subscribers, hos- 
pitals and Blue Cross. Radiological Soc. of N.J. v. Sheeran. 
App. Div. 


Since Blue Shield has seen fit not to include in-hospital 
radiological services within the scope of its coverage and 
is not statutorily required to do so, the court cannot 
modify or make a new subscription certificate for the 
parties. Radiological Soc. of N.J. v. Sheeran. App. Div. 333 
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RAILROADS 


There is evidence here from which a jury might reason- 
ably find that, when plaintiff was struck by the train, he 
was on the tracks quite unintentionally as the result of a 
fall consequent upon an epileptic attack; in such case, 
N.J.S.A. 48:12-152 is not fatal to his action. Eden v. Con- 
MAREN OS io ods deo cain eacakaectecs cna 362 


Where a railroad fails to guard its platforms—by per- 
sons, mechanical devices, physical barriers or other rea- 
sonable means—from the risk of grievous bodily harm to 
persons inherent in the possibility of their wholly unin- 
tentional intrusion on the right of way, its duty should be 
at least that owed to a licensee, as one whose presence is 
suffered by virtue of the failure of the railroad to do any- 
thing (beyond the rather passive painting of white lines) 
to prevent it; it may well be that the white lines are all 
that could reasonably be expected in this particular sta- 
tion, but this is the kind of question that should be referred 
to the jury. Eden v. Conrail. App. Div. .............. 362 


With respect to the operation of the train, the jury 
should have been charged that, in view of the gravity of 
the danger, the engineer has a duty of care commensurate 
with the foreseeable risk involved as measured in terms 
of waiting passengers, the configuration of the station, 
platform and tracks, and any other relevant facts. Eden 
v. Conrail. App. Div. 


The trial judge was correct in saying that plaintiff 
could be found negligent here, given his understanding of 
his epilepsy, his conduct on the platform and “‘the dis- 
tances from the white line.’’ Eden v. Conrail. App. Div. 362 


REAL ESTATE 


Depending on the resolution of other issues of fact 
relating to the intent of the parties here, the affidavit 
of title, which was given contemporaneously with the 
bargain and sale deed with covenants against the grantor’s 
acts, may be sufficient to support liability for damages 
sustained by one who relied thereon as a result of unin- 
tentional inaccuracies in the representations contained 
therein. Somerset County v. Durling. Ch. Div. ......... 59 


Federal preemption, Home Mortgage Disclosure Act, 
state antiredlining statutes. Nat’l State Bank, Eliz., N.J. 
and New Jersey Bank v. Virginia Long, Comm’r, Dept. 
of Banking, State of N.J. 3d Cir. ...............eeeeeee 


REAL ESTATE BROKERS 


The trial judge correctly found that plaintiff’s conse- 
quential deprivation of income, representing the loss of 
the benefit of its bargain from four purchase orders, was 
the measure of damages in this case, where the real estate 
broker and its agent had violated their professional duty 
to plaintiff by acting for it in the rental of a property at 
which plaintiff’s contemplated activity, clothing manu- 
facturing, was illegal. Paris of Wayne, Inc. v. Hajjar 
FINE NG Bo. corcoc este nwdvedianssdiadiewacaeese 183 


Requiring plaintiff real estate broker to join the county 
board of realtors before he may have access to the mul- 
tiple listing service violates the New Jersey Antitrust Act. 
Pomanowski v. Monmouth Cty. Bd. of Realtors. Ch. 


RECALL 


The right to recall elected officials is legislative, not con- 
stitutional, and the recall provisions of the Faulkner Act 
may be used only by citizens of municipalities that adopt 
one of the optional municipal charters provided by that 
act. Eisenberg v. Comm. to Recall Levin. Law Div. .. 324 


RECLAMATION 


Irrigation water, Boulder Canyon Project Act, appeals, 
standing to sue. Bryant v. Yellen. U.S. Supreme Ct. ... 84 


REFERENDUMS 


Primary Day is an improper date for submitting a 
referendum question (here, on changing the form of mu- 
nicipal government) to the borough’s voters; since there 
is no general or regular municipal election within the time 
framework of N.J.S.A. 40:69A-20 here, a special election 
within that time must be scheduled. Seligson v. DeBruin. 


In determining that the number of signatures submitted 
on the petition for a referendum was sufficient, the trial 
judge erred in excluding from his computations persons 
who were validly registered to vote but who had not 
voted. Lawrence v. Schrof. App. Div. ................ 298 


RENT CONTROL 


The rent-control ordinance here, which prohibits in- 
creases in rent without a certification that a dwelling is 
in substantial compliance with municipal housing regula- 
tions, is valid; the burden it imposes on landlords is far 
less severe than the ordinance in Modular Concepts, Inc. 
v. So. Brunswick Tp. (distingiushed in part and rejected 
in part). Orange Taxpayers Council, Inc. v. City of 
Orange. Supreme Ct. .... 


The assumption of the municipality’s rent control board 
that the power to set rents flows from the authority to 
control them is incorrect and its action in limiting the 
rent increase here to an amount less than the allowable 
maximum was arbitrary; plaintiff is entitled to the re- 
quested increase. Goldberg v. East Orange Rent Control 
Bd. Law Div. . 323 


The rental concession here must be deducted pa the 
stated rent to derive the base rent under the rent control 
a Goldberg v. East Orange Rent Control Bd. 

w Div. 
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RESCISSION 


Equitable fraud, insurance, banks. Fidelity & er 
Co. of Maryland v. Hudson United Bank. USDC. 

Plaintiffs’ demands for rescissio that yoed 
murder of defendant’s wife and her burial in the back 
yard of the property they had agreed to purchase breached 
the promise in their contract that the premises would be 
conveyed “in the same condition’’—and for damages re- 
lating to the real property should not be dismissed as a 
matter of law; however, damages will he allowed only 
if the sale is consummated, and plaintiffs must therefore 
elect their remedy. Calliari v. Sugar. Ch. Div. ........ 277 

The purchaser of the allegedly defective car made his 
cause of action fatally defective by not seeking to rein- 
state his claim against the seller and by limiting his 
attempted recovery against defendants (in their capacity 
as manufacturers) to rescission—or, as referred to under 
the Uniform Commercial Code, revocation of acceptance 
—since there was no evidence that the seller was the 
agent of either the distributor or the importer in the sale 
a the car. Edelstein v. Toyota Motors Distributors. App. 


RETIREMENT COMMUNITIES 

If the legislature were to consider squarely the status 
of retirement community residents, it would treat them 
for purposes of the Homestead Rebate Act as “tenants 
for life’; accordingly, plainitffs are eligible for the re- 
bate. Mills v. East Windsor Tp. Tax Ct. 4 


RIGHT TO COUNSEL 


Since defendant’s confidential relationship with his at- 
torney was not impaired here, and their conversations 
overheard by law enforcement officials did not disclose 
trial strategy, there is no cause at this juncture for the 
drastic remedy of dismissing the murder charge; under 
the circumstances of this case, the appropriate remedy 
is exclusion of tainted witnesses and evidence from the 
grand jury and at trial. State v. Sugar. Supreme Ct. .. 235 

Evidence, informants. United States v. Henry. US. oo 
preme Ct. 


RIGHT TO KNOW 


Since child-abuse records are expressly confidential ex- 
cept for the circumstances delineated in N.J.S.A. 9:6-8.10 
(a) and the father in this case does not fall within any of 
the exceptions, he has no right of access under the Right 
to Know Law, which excludes from general public in- 
spection records made confidential by statute; release of 
the records here would thwart the legislative purpose of 
encouraging child-abuse reporting while protecting the 
identity of referral sources. Waszerman v. Manshel. App. 


RIPARIAN LANDS 


The state as owner of tidal lands, which are subject to 
the public trust doctrine, had the absolute right not to 
convey its interest in the 15 acres of riparian lands in 
question in the first instance; the reservation of the right 
to control construction or development of tideland in N.J. 
S.A. 12:5-3 may be regarded as legislative and contractual 
in nature sufficient to prevent a claim for damages by the 
grantee for the state’s refusal to grant a development 
permit to protect the public interest. Loveladies Harbor, 
Inc. v. N.J. Dept. of Environmental Protection. APD. 


RULES 


USS. District Court Rule Amendment, General Rule 40. .1 
New Rule Amendments, Rules 1:35-1, 2:2-3, 8:2, 8:3-5, 
8:3-8, 8:4-1, 8:5-3, 8:5-4, 8:6-1, 8:6-3, 8:7, 8:10 57 
New Rule and Judicial Code Amendments, R.1:21-3(¢) 117 
New Rule Amendments, 1:8-3, Examination of Jurors; 
Challenges 
New Rule Amendments 
Rule Amendment, Rule 4:79-2 
Third Circuit Rule Amendments, Rules 25, 9 and 21.. 
- Code of Judicial Conduct Amendment 
New Rules To Promote Speedy Trials 


SEARCH AND SEIZURE 


Franks v. Delaware is inapplicable to a search warrant 
issued, as here, prior to the date it was decided; even if 
it were applicable, defendant has not made the prelim- 
inary showing required thereby that the affiant’s state- 
ments were materially untrue, that they were made 
knowingly and intentionally or recklessly, or that the 
magistrate would not have issued, or could not have found 
probable cause to issue, the warrant had he known all 
the facts. State v. Meighan. App. Div. ................ 14 

The search of the bundle taken from the house by de- 
fendant’s wife and the seizure of the revolver found in it 
are justifiable under three exceptions to the warrant rule: 
they were incidental to the arrest of defendant’s wife for 
assaulting an officer, the police had probable cause to 
believe that she was carrying evidence, and it would not 
have been practical to obtain a search warrant by reason 
of the exigent circumstances involved; furthermore, the 
neighbors who became involuntary bailees of the bundle 
readily gave it to the police. State v. Meighan. App. Div. 14 

The trial judge should not have entertained defendant’s 
motion relating to the search and seizure of the bundle, 
since defendant cannot properly claim a proprietary, pos- 
sessory or participatory interest either (a) in the gun after 
it was removed by his wife and while it was on his neigh- 
bor’s property or (b) in that property ; further, he had 
no reasonable expectation of privacy in his neighbor’s 
home or in the bundle carried to that home. State v. 
Meighan. App. Div. .... 


Searches, right to privacy, construction industry. ~. 
v. Panza, Jr. 3d Cir. 


Evidence, right to privacy. United States v. Pane 
Airs CUNN REL. “Sohn tba bad eeu ens chen sehoenbee 


Right to privacy, evidence, unlawful possession. ale 
States v. Salvucci. U.S. Supreme Ct. .................. 174 


Right to privacy, controlled dangerous substances. Raw- 
lings v. Kentucky. U.S. Supreme Ct. .................. 175 


Obscenity, right to privacy, warrants. Walter v. United 
SRN As, HIND AILS. 5 sepsis cesinedehcccinaccee en: 179 


Where, as here, a search warrant is issued on the basis 
of a supporting affidavit that sets forth information both 
lawfully obtained and unlawfully obtained, and the law- 
fully obtained information in and of itself constitutes prob- 
able cause, the evidence taken in execution of the warrant 
is not subject to suppression. State v. Ortense. App. Div. 218 


Controlled dangerous substances, = law, we 
Guard. United States v. Demanett. 3d 


An exception to the Fourth niin permits war- 
rantless searches for offenses peculiar to the liquor busi- 
ness, when authorized by statute; N.J.S.A. 33:1-35 does 
not allow warrantless searches of a tavern by local law 
enforcement officers conducting their own investigation 
of a crime without specific authorization, and in this case 
the local ABC board had not authorized 'the search. — 
92 I, SROITN, 5. 5.0 chwinn oie'eeno0edasceed cine 


Where there is probable cause to search an ae oe 
the search is not dependent on an arrest—conversely, if 
there is no independent probable-cause basis for the 
search, the mobility of the arrestee’s car and the nature 
of the offense are irrelevant, and the relevant facts ap- 
pear to be those that disclose what places the person 
under arrest could reach at the time of the arrest and 
how likely it is that he would attempt to resist or escape 
or destroy evidence; the search here of defendant’s car 
was not properly incident to the arrest, and the evidence 
obtained therefrom is suppressed. State v. Welsh. Supreme 

333 


Subpoenas, government agencies. Securities & Exchange 
Comm’n v. Wheeling-Pittsburgh Steel Corp. 3d Cir. .. 305 
SECURITIES 

Securities Exchange Act, Sec. 10b, scienter. Aaron v. 
Securities and Exchange Commission. U.S. Supreme Ct. 78 
SENTENCING 

Murder, capital punishment, Eighth Amendment, Four- 
teenth Amendment. Godfrey v. Georgia. US. Supreme 
CX. 


Drugs, Comprehensive Drug Abuse Prevention and Con- 


trol Act, parole. Bifulco v. United States. U.S. Supreme 
Ct. 


Habitual offender, due process, juries. Hicks v. — 
homa. U.S. Supreme ADs, dcdancvesnccthegncesneeneness 103 


In connection with a plea iia facts underlying a 
count that has been dismissed may be considered in fix- 
ing a sentence for the conviction, but may not serve as a 
basis for restitution unless (1) there is a relationship be- 
tween the restitution and the goal of rehabilitation with 
respect to the offense for which the defendant is being 
sentenced, and (2) there is an adequate factual basis 
agian of the restitution. State v. Bausch. Supreme 


Before restitution may be ordered, the defendant must 
satisfy the trial court that he has victimized the would-be 
recipient of the proposed payments; when he has not 
pleaded guilty to the crime on which the restitution is 
based, he cannot be obligated to make restitution unless 
he has voluntarily, with an understanding of the nature 
and consequences of what he is being asked to state, de- 
scribe a factual basis for liability (these statements may 
not be evidential against him in any civil proceeding or 
criminal prosecution to prove the offense for which he is 
making restitution). State v. Bausch. Supreme Ct. .... 155 


Another factor in this case is that defendant reasonably 
believed that, pursuant to the plea bargain, the embezzle- 
ments were out of the case; requiring restitution of the 
value of the goods allegedly embezzled in the face of the 
dismissal of that count would be manifestly unjust where 
defendant relied on the advice of his counsel and there 
was no indication from the assistant prosecutor or the 
trial court that such restitution might be required. State 
fe. Ce a Re ne ae 155 


The legislature intended the courts to adopt a practical 
method for determining the congruence of pre-code and 
post-code offenses, and that practical method consists of 
examining all the sentencing documents (including proba- 
tion reports, defendant’s statements at time of plea and at 
allocution and the sentencing judge’s comments), hearing 
defendant and affording him the assistance of counsel. 
State v. Bottigliero. Resentencing Panel 


Since forgeries are also thefts, the congruent offense 
for a forgery can be found under Chapter 20 of the Code 
(with the exception that in no case is forgery a crime of 
less than the fourth degree); since the maximum penalty 
to which defendant is exposed under the Code is five 
years for the forgery, he is entitled to be considered for 
resentencing. State v. Reed. Resentencing Panel. ..... 275 


Forgeries are congruent to thefts by deception, and the 
crime here—forgery of a stolen check in the amount of 
more than $200 but less than $500—is of the fourth degree; 
because the three-year sentence imposed exceeds the 
18-month maximum possible sentence under the Code, 
defendant is entitled to be considered for ene 
State v. Young. Resentencing Pnael. .................- 


A defendant sentenced pursuant to N.J.S.A. 2C:11-3b(1) 
must serve 15 years before he is eligible for parole; prior 
to the new code there was no comparable mandatory 
minimum period of incarceration and, therefore, prior 
parole law regarding time credits is inconsistent and in- 
applicable; no constitutional problem is posed here by = 
denial of credits. State v. Davis. App. Div. ............ 


The driver’s license revocation imposed as a a 
of the juvenile’s probation has a rehabilitative purpose 
here and was a valid exercise of the judge’s dispositional 
power; however, since the juvenile is 17, the order should 
not be for longer than one year. State ‘in the interest of 
OPAE ADD MOV Ss is'nnncscsdesia sa awn swan isn auee ela 365 


No statute, court rule or regulation requires the three- 
judge resentencing panel to conduct separate hearings 
on the jurisdictional and good-cause requirements of N.J 
S.A. 2C:1-1(d)(2). State v. McDermott. App. Div. .... 365 


Defendant does not have any constitutional right to be 
released prematurely; the possibility of resentencing is 
simply a hope that some benefit will be obtained, and not 
a legally protected due process expectation. State v. Mc- 
TDRERIIE IO BI as a sos eked ani caw ae ole scaseunieeeey 365 


Performing well in an institutional setting and achieving 
rehabilitation from criminal tendencies is not a relevant 
showing of good cause for resentencing under N.J.S.A. 
2C:1-1(d)(2); such contentions are more appropriate for 
consideration by the parole board at the proper time. 
State v. McDermott. App. Div. ............cccseceseees 365 


Defendant, in moving for resentencing under N.J.S.A. 
2C:1-1(d)(2), had the burden of showing good cause beyond 
mere disparity in sentence between Title A and the code; 
a number of factors weigh against a determination of 
good cause here, and the resentencing panel committed 
legal error in resentencing defendant without a showing 
of good cause. State v. Johnson. App. Div. ............ 429 


Federal procedure, Rule 35, limitations of actions. we 
States v. Johnson. 3d Cir. 


It is not necessary to repeat the reasons set are in 
Maguire (now pending in the New Jersey Supreme Court) 
as to why defendant is entitled to be considered for re- 
sentencing under N.J.S.A. 2C:1-1d(2), the obvious purpose 
of which is to diminish disparities in sentences; in this 
case there are additional reasons—there is an ‘inherent 
constitutional problem in exposing a person who pleads 
not guilty and goes to trial to a greater term than that 
of one who pleads guilty. State v. Hubbard. ee; € 
Panel. 


Taking into consideration the strong underlying purpose 
of the code to diminish disparities between those sen- 
tenced for 2A offenses and those sentenced for 2C offenses, 
the maximum sentence for murder under the code is 30 
years, as distinguished from the permissible maximum 
sentence of life; defendant, who is serving a mandatory 
life sentence for felony murder under 2A, may be con- 
sidered for resentencing under N.J.S.A. 2C:1-1d(2). State 
v. Maguire. Resentencing Panel. ...............+.+6+ 494 


Defendant, in moving for resentencing, failed to meet 
his burden of showing good cause beyond mere disparity 
in sentence between Title 2A and the code. State v. von 
CGE VO I MOG. ono Se os ae cclvna pas esis duisa ein see eeas 546 


Because persons convicted of lewdness under the code 
are no longer eligible for specialized treatment at the 
Adult Diagnostic and Treatment Center, defendant ap- 
plied for termination of treatment as a sex offender con- 
victed under Title 2A and committed to the center, but 
the three-judge panel’s jurisdiction is limited to resentenc- 
ing; there is no provision in N.J.S.A. 2C:1-1(d)(1) for a 
judicial proceeding to terminate or modify treatment to 
conform to the treatment provisions of the code. State v. 
WOR GOCVENE: ADS DNV. 5.0 655s 30 sinn ces cececcyses ee 546 


SERVICE OF PROCESS 


Since long-arm service is more burdensome than service 
within the state, a rational distinction exists between cor- 
porations that are amenable to service within the state 
and those that are not; unrepresented foreign corporations 
subject to long-arm service are not exempt from the 
tolling provision of the statute of limitations, which is 
upheld as constitutional. Velmohos v. Maren Engineering 
one eh, Se es ere Cr sci i 104 

Tolling, long-arm jurisdiction, corporations. Hopkins v. 
Kelsey-Hayes, Inc. 3d Cir 223 


SETTLEMENTS 


The existence of a number of difficult issues, the sub- 
stantial arguments available to both sides and the in- 
ability to forecast the outcome make a fair settlement an 
acceptable resolution of this litigation, and the settlement 
reached here represents a fair and reasonable compro- 
mise, advantageous to and binding on all taxpayers of = 
city. Tabaac v. Atlantic CO & SR A mea er 

The request of the disclaiming insurance company cua 
the burden of proof with respect to the reasonableness of 
the settlement be imposed on the settling parties is de- 
clined; affirmed substantially for the reasons set forth 
by the trial judge. Griggs v. Bertram. App. Div. .... 398 


SEWERAGE COMMISSIONS 


The sewerage commission has the authority to use sys- 
tem revenues for capital purposes, and need not finance 
them exclusively by bonding. City of Paterson v. Passaic 
Valley Sewerage Comm’rs. App. Div. ................ 398 


SHERIFFS 


The right of a sheriff to compensation for his services 
is derived from statute and must be strictly construed; 
the legislature’s failure to allow sheriffs fees for execu- 
tions on cash, as is provided for constables and sergeants- 
at-arms, was not inadvertent and the judgment allowing 
the sheriff commissions on a cash execution is reversed. 
IBEW Local 1470 v. Gillen. App. Div. ................ 214 


- 
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SIDEWALKS 


Simply because a municipality was immune from suit 
at common law for failing to repair a dangerous sidewalk 
does not mean that it remains immune under the Tort 
Claims Act, and N.J.S.A. 59:4-2 renders a public entity 
liable for a "dangerous sidewalk, subject to any immunity. 
Guerriero v. Palmer. Law Div. ..........0esee0e i acgviei 319 


Although plaintiff bears a heavy burden to persuade a 
court that the township’s failure to allocate resources to 
repair dangerous sidewalks was ‘“‘palpably unreasonable” 
under N.J.S.A. 59:2-3, the township must come forward 
with some evidence beyond the inference that repairing 
the sidewalk on which plaintiff tripped and fell was an ex- 
_— it chose not to incur. Guerriero v. Palmer. Law 


There is no need to decide a whether immunity un- 
der N.J.S.A. 59:4-2 will arise from the adoption alone of 
an ordinance requiring an abutting property owner to keep 
the sidewalk in repair, since the township’s ordinance 
does not do even that: it simply makes it an offense not 
to do so after receiving notice from the governing body ; 
there is no evidence that such notices were ever given 
here or, if they were, of how the governing body deter- 
mined when to give them. Guerriero v. Palmer. Law 


SOCIAL SECURITY 


Unemployment compensation, appeals. 
Abrams. 3d Cir. 

Sec. 1983 suit, welfare, attorney’s fees. Maike v. Thi- 
DOU US, SUPPOME CE, 005. oc ccdccesceccccesceece 173 

Attorneys’ fees, Sec. 1983 suit. Maher, Commissioner of 
Income Maintenance of Connecticut v. Gagne. U.S. Su- 
preme Ct. 

Abortions, medicaid, Hyde Amendment, jurisdiction, 
- or controversy. Williams v. Zbarat. U.S. Supreme 

: 77 


Wilkinson v. 


Retroactive benefits, timely applications. Mitchell v. 
Harris. U.S.D.C. 263 

Garnishment, due process, supremacy clause, class cer- 
tification. Finberg v. Sullivan. 3d Cir. ................ 457 


SOLID WASTE MANAGEMENT 


Local regulation is preempted here; even if a munici- 
pality could properly enact a zoning ordinance concerning 
solid-waste disposal, it cannot exercise its zoning power so 
as to collide with expressed policy goals of state legisla- 
tion; the ordinance in question, by completely prohibiting 
sanitary landfills, frustrates the objectives of the Solid 
Waste Management Act and is invalid. Little Falls Tp. 
UP ESEMMME ANN ILV.. 5 soos tis cio cians as ce Seleaewiwie satieeaes 11 


Solid waste management districts in the development 
of solid waste management plans may provide for uni- 
form average disposal rates. Attorney General’s Formal 
Opinion No. 12 - 1980 


SPEEDING 


The K-55 Radar is completely reliable as a speed- 
measuring device, provided that it is properly operated 
by an individual who is competent to operate the radar 
after having been trained in its use. State v. Wojtkowiak. 
MST DEN St sets ier aigic a's Rain hee einraia Fes vei vca Nee aaw 203 


In cases involving the K-55 Radar, the state should ad- 
duce evidence as to (1) the training and experience of the 
officer operating it, (2) the calibration of the machine, 
and (3) the calibration of the speedometer of the patrol 
car where the K-55 is operated in the moving mode; the 
radar should be operated in the manual position at all 
times. State v. Wojtkowiak. App. Div. ................ 203 


STANDING 


Plaintiff in this case is a ‘‘mere stranger’’ to the person 
whom she is seeking to have declared incompetent; she 
is neither relative nor creditor, nor does she have a rela- 
tionship based on contract, trust or confidence, and she 
may not be recognized as a proper plaintiff in this pro- 
ceeding. In re Tierney. Law Div. ..................6% 278 


STATE CONSTITUTIONAL LAW 


Parents with the financial ability fully to support their 
children are not constitutionally entitled to require the 
public to assume this obligation; the State Constitution’s 
free education clause—the essential purpose of which is 
to maximize public education so that citizens may func- 
tion politically, economically and socially in a democratic 
society—does not include within its guarantee profoundly 
retarded institutionalized children and the total-habilita- 
tion programs entailed in their residential care. Levine 
v. N.J. Dept. of Institutions and Agencies. Supreme Ct. 261 


A differentiation of statutorily subtrainable school-age 
children based solely on the circumstance of institution- 
alization does not serve to render such a classification 
suspect, and plaintiffs have not been subjected to unequal 
protection of the laws by being required to pay, in ac- 
cordance with their financial ability, a substantial portion 
of the costs of the total residential care, inclusive of 
educational services, that is provided to their profoundly 
retarded institutionalized children. Levine v. N.J. Dept. 
of Institutions and Agencies. Supreme Ct. ............ 261 


A joint venture with a regulated public utility is a far 
cry from the railroad cases of the nineteenth century in 
which government money was lent or given to the then 
unregulated railroads, and it would make no sense to 
prevent the district water supply commission from doing 
by joint venture what it clearly is permitted under N.J. 
Const. Art. VIII, SIII, 1’s 2 and 3 to do by contract: in- 
crease its water supply through an agreement with a 
private water company. In re The North Jersey District 
Water Supply Comm’n. App. Div. ................0ee eee 298 


Princeton University’s current amended regulations ex- 
emplify the approaches open to private educational enti- 
ties seeking to protect their institutional integrity while 
recognizing individual rights of speech and assembly and 
accommodating the public whose presence nurtures aca- 
demic inquiry and growth; however, those regulations 
were not in place when defendant was distributing po- 
litical literature on its campus, and the University vio- 
lated his state constitutional rights of expression in evict- 
ing him and securing his arrest. State v. Schmid. Supreme 
Cy alan car abalone eet deter «lees bad eusmeuned tos 533 

The State Constitution’s guarantees of speech and as- 
sembly, which extend directly to governmental entities 
as well as to persons exercising governmental powers, are 
also available against unreasonably restrictive or oppres- 
sive conduct on the part of private entities that have other- 
wise assumed a constitutional obligation not to abridge 
the individual exercise of such freedoms because of the 
—_ use of their property. State v. Schmid. Supreme 

5 


STATES 


Boundaries. California v. Nevada. U.S. Supreme Ct. .. 53 
Submerged Lands Act, coastline. United States v. Cali- 
POETS Wi SUNOMI Ole oo. sacs cc cccdseniancecssionss . 80 


STRICT LIABILITY 


Aside from the question of whether the units are com- 
ponent parts of the drill press rather than a separate 
machine used in tandem with it, there is a proper jury 
question here—applying the three-part test of Verge v. 
Ford Motor Co.—as to the strict liability of the manufac- 
turer for its alleged defective design in failing to provide 
for a safety device between the motorized stock reel and 
= roll feed. Mott v. Callahan AMS Machine Co. App. 

Pahari Whs harasses Cig: bre) aie ROAD & Gre ara eva a ais. e waa Ree Neeieldina’s 133 


In prescription drug cases, New Jersey law is governed 
by comment k to $402A in the Restatement, and strict 
liability is applicable in only two instances: (1) where the 
drug could not reasonably have appeared to be useful and 
desirable at the time of manufacture, or (2) where, de- 
spite some apparent efficacy, the medically recognizable 
risk foreseeably outweighed its utility. Ferrigno v. Eli 
EAB GOO EARLY iia a5 Siva scadeitsiek sae edcswie Ga sin'vitiewiees 373 

If a plaintiff is able to establish that such experience 
as there was at the time did not justify the marketing 
and use of the DES with its medically recognizable risk, 
she will prevail without more; if a jury determines that 
the apparent usefulness outweighed the risk, she must 
establish either that the drug was not properly tested or 
that the warnings given to the prescribing doctor were 
not — and adequate. Ferrigno v. Eli Lilly & Co. Law 
Div. 


SUBMERGED LANDS ACT 
Coastline. United States v. California. U.S. Supreme 


SUBPOENAS 


Government agencies, SEC. Securities & Exchange 
Comm’n v. Wheeling-Pittsburgh Steel Corp. 3d Cir. .. 305 

Where an administrative law judge is hearing a con- 
tested case for an agency, the Office of Administrative 
Law (which has been granted no subpoena power of its 
own) assumes the same power of subpoena as is held by 
the agency; the subpoena in this case was, therefore, 
validly issued by OAL since the Civil Service Commis- 
sion has been given the subpoena power. Hayes v. Gulli. 
Ch. Div. 349 

In the exercise of its substantive powers (here, the 
subpoena power derived from the agency) the Office of 
Administrative Law may promulgate its own uniform rules 
and procedures; the procedural steps in N.J.S.A. 11:1-13, 
requiring the president of the Civil Service Commission to 
certify its subpoenas to the Superior Court for enforce- 
ment, should not restrict the enforcement of an OAL sub- 
POCA FAVOS’ V; GUMES CM PIV a. 50s 056.0050 gercee eves seis 349 

This action to enforce the subpoena was properly brought 
before the Superior Court, Chancery Division by the liti- 
gants-plaintiff ex rel the Office of Administrative Law 
pursuant to R. 1:9-6(b); insofar as a claim of confidenti- 
ality was raised at the administrative hearing, the court 
must make the requisite statutory findings before any 
order of disclosure could issue under N.J.S.A. 30:4-24.3. 
FEA VOR O Va: CAMEO Ts PIV Sec Siwcislevadcccoaiee ooidiccnd sawie ey 349 

A subpoena issued in New Jersey creates a continuing 
obligation, which cannot be satisfied until the person is 
released from it, and a separate court order is not needed 
to extend the efficacy of a subpoena beyond the date 
stated on its face; the county prosecutor’s issuance of 
three-week on-call subpoenas to police officers is proper, 
and minimizes rather than increases the inconvenience to 
them. Reiman v. Breslin. App. Div. .................. 363 


SUBROGATION 


The contract of no-fault insurance in this case was made 
in Delaware, which mandates subrogation rights for in- 
surers that have paid PIP benefits; even if New Jersey 
law controlled here, where defendant’s vehicle was a sep- 
tic tank truck not registered in New Jersey or covered by 
a no-fault insurance policy issued in New Jersey, the sub- 
rogation interest of plaintiff’s insurer would still be pre- 
served. Melick v. Stanley. Law Div. ................ 274 

Since the alleged tort occurred in New Jersey, New 
Jersey law is controlling as to its effect; the equities lie 
with defendants here, where plaintiff’s insurer, which is 
seeking to recover the medical expenses it paid plaintiff 
under a Delaware no-fault policy, failed to notify defend- 
ants during the 14-month period between the accident and 
settlement of its subrogation interest—however, the in- 
surer may still be able to proceed against its insured 
for destroying its right of subrogation by settlement = 
defendants. Melick v. Stanley. Law Div. .............. 
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SUMMARY JUDGMENT 


Cross motions for summary judgment do not constitute 
a waiver by the litigants to a plenary trial—a party may 
make concessions for the purposes of his motion that do 
not carry over and support the motion of his adversary; 
the factual dispute here about the loss of the paintings by 
the artist and their acquisition by the person who sold 
them to defendant art dealer warrants a remand for a 
plenary hearing. O’Keeffe v. Snyder. Supreme Ct. .... 221 


SUNSHINE LAW 


Actual publication is not required by the Open Public 
Meetings Act but where, as here, a public body sends 
meeting notices to newspapers for publication and, to the 
actual or readily ascertainable knowledge of that body, 
those newspapers cannot publish the notice at least 48 
hours in advance of the meeting, there is no compliance 
with the act. Worts v. Upper Tp. Mayor and Council. 
CRP io siaiois cic Sa sieernheuat casne bukclede cicbdvakadcées 405 


SUPPLEMENTAL UNEMPLOYMENT BENEFITS 


Veterans, Vietnam Era Veterans’ Readjustment Assist- 
ance Act. Coffey v. Republic Steel Corp. U.S. Supreme 


TAX APPEALS 


The security provisions of N.J.S.A. 54:10A-19.2 are not 
prerequisites to filing a proper appeal with the Division of 
Tax Appeals. General Trading Co., Inc. v. Dir., Div. of 
Taxation. Supreme Ct. 


TAXES 


Education expenses. Toner v. Comm’r of Internal Rev- 
CUM ON 5 eros c caine tance ousiédedecaceucessess 42 
Charitable organizations, hospitals. HCSC-Laundry v. 
United States. 3d Cir. 65 
Indians, reservations, state taxes, appeals. Washington 
v. Confederated Tribes of the Colville Indian Reservation. 
Wp NNO ic a odis ccanecdeuavenennanewecsuceaces 81 
Corporations, petroleum company, state taxes, inter- 
state commerce, due process. Exxon Corp. v. Department 
of Revenue of Wisconsin. U.S. Supreme Ct. .......... 83 

Tax Court Opinions Approved For Publication 

A business decision will be given its tax effect accord- 
ing to what actually occurred, not according to what 
might have occurred; that the stockholders and officers 
of the taxpayer in this case may not have given a mo- 
ment’s thought to the tax consequences of their decision 
(for no apparent business purpose) on the final day of 
its fiscal year to approve an increase in the number of 
authorized shares sufficient to trigger N.J.S.A. 54:10A-5 
(e)(ii) is irrelevant to its liability under the statute for 
the additional taxes. General Trading Co., Inc. v. Direc- 
tor, Div. of Taxation. Supreme Ct. ..................6- 93 

The State Uniform Construction Code Act has pre- 
empted this area of regulation, and a municipal ordinance 
that requires an applicant for a construction permit or a 
certificate of occupancy to show that all real estate taxes 
on the property are current is invalid. Home Builders 
League of So. Jersey, Inc. v. Evesham Tp. Law Div. 156 
Fair Debt Collection Practices Act. Staub v. G. H. Harris. 
MMe 3 at Soran ae hennd Rane dose suds acc dckudevesss 161 

Indians, jurisdiction. Central Machinery Co. v. Arizona 
State Tax Commission. U.S. Supreme Ct. .:.......... 174 

Indians, federal preemption. White Mountain Apache 
Tribe v. Bracker. U.S. Supreme Ct. .................. 175 

The borough’s motion for access to the income tax 
returns of the owner of the apartment buildings was prop- 
erly denied in the proceedings in the Division of Tax 
Appeals contesting the local property assessment; the 
focus must be on the value of the property in the market 
place, without regard to the income tax benefits that may 
flow to the taxpayer by reason of his ownership of the 
property. Bor. of Fort Lee v. Hudson Terrace Apts. Ape. 
Div. 

Uniformity of assessment existed in the borough Mi 
the 1970 revaluation through the 1976 tax year involved 
here, and resort to the director’s ratio was not war- 
ranted. Bor. of Fort Lee v. Hudson Terrace Apts. 
App. Div. 

When the legislature stated in the Farm Assessment 
Act that an application must be “submitted” to the tax 
assessor on or before August 1, it meant that the appli- 
cation must be ‘‘filed” with the assessor by that date; the 
mere mailing of an application prior to August 1 does 
not satisfy the requirements of the act with respect to 
timeliness. Hatzair, Inc. v. East Windsor Tp. Tax Ct. .. 210 

The allocation of the sale price for land and equipment 
set forth by the parties in the deed cannot be ignored; the 
sale of the truck depot falls within category 23 of the di- 
rector’s nonusable deed transactions and was properly 
excluded from his study of the assessment practices in 
the township. Union Tp. v. Director, Div. of Taxation. 
Tax Ct. 233 

The director’s use of a class 2 ratio in the absence of 
a class 4 ratio is unquestionably reasonable and is sus- 
tained. Union Tp. v. Director, Div. of Taxation. Tax Ct. 233 

Tax Court Opinions Approved For Publication .... 269 

The existence of a number of difficult issues, the sub- 
stantial arguments available to both sides and the inability 
to forecast the outcome make a fair settlement an ac- 
ceptable resolution of this litigation, and the settlement 
reached here represents a fair and reasonable com- 
promise, advantageous to and binding on all taxpayers of 
the city. Tabaac v. Atlantic City. Ch. Div. ............ 273 

Bankruptcy, equitable estoppel. In the Matter of Becker’s 
= Transportation, Inc. v. Dept. of Treasury. 3d 

ir 340 

Attorneys’ fees. Toner v. Commissioner of Internal Rev- 
enue. 3d Ci 340 
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TAXES, Cont’d 

The notification provisions in the Sales and Use Tax Act 
and the Business Personal Tax Act are more 
encompassing than the term “bulk transfer’? as used in 
the Uniform Commercial Code, and a purchaser of all or 
part of a business who fails to notify the director of the 
Division of Taxation of his intended ition assumes 
the same tax obligation as that of the seller. Bunting v. 
Dt, Sa. Ae NS IE IR, ons oka. cnudaticatianee 416 
<emrey Tax Act Details Conservation Credit, by — 

ess 

Tax Court Opinions Approved For Publication 

The differences between employed salesmen and self- 
employed salsemen are real and substantial, and establish 
a completely rational basis for taxing employed sales- 
men on gross rather than net income, without an allow- 
ance for business expemses, under N.J.S.A. 54A:5-1(a). 
Domenick v. Dir., Div. of Taxation. App. Div. ........ 491 

The Installment Sales Revision Act Of 1980, by David 

509 
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Beck 

Each condominium unit is to be treated separately un- 
der N.J.S.A. 54:4-3.6 for tax exemption purposes and, if 
each of the 20 units owned by the hospital in the 38-unit 
complex is used actually and exclusively for hospital pur- 
poses, each is exempt from taxation; all circumstances 
considered here, the one and a half miles separating the 
hospital from the condominiums that house resident and 
intern physicians and their families free of charge is not 
sufficient by itself to deprive them of a “hospital purpose.” 
Perth Amboy General Hospital v. City of Perth Amboy. 
Is on scckeh etn sbscn esheets bavebateswsenseheneebese 524 


TAX FORECLOSURES 


The purpose of the defiant trespasser statute is to pre- 
vent unlawful intrusion onto real property or breaches 
of the peace relating to realty, and N.J.S.A. 2C:18-3(b) is 
not applicable where an individual occupying premises 
under a claim of right to possession disregards a notice 
to vacate; here, the municipality with an in rem tax 
foreclosure against property occupied by one defendant 
and the landlord seeking to evict another have civil rem- 
edies, and they should not be permitted to file criminal 
complaints of trespassing in municipal court prior to 
obtaining judgments or orders for possession. State v. 
PROT RIEU S co civckcecvckctwssbovssesseybedesieen 323 


TAX LIENS 


' The attorney’s request for fees in this case does not fall 
within the ambit of ‘attorneys’ liens’’ entitled to super 
priority in 26 U.S.C.A. 6323(b)(8)—the amount of the fees 
was undetermined and indefinite when the federal tax 
liens were filed; accordingly, the tax liens were valid upon 
recordation as against this adverse claimant. Villanueva 
WP PRES AIRS DV sown bnuenne05606h cesteeencee se enast 360 


TAX REBATES 


N.J.A.C. 5:30-16.5(a) (adopted by the director of the Di- 
vision of Local Government Services pursuant to the 
Tenants’ Property Tax Rebate Act) provides that, in a 
municipality having a rent-levelling ordinance, the un- 
budgeted state school aid refund is not to be netted with 
the difference between 1976 and 1977 property taxes but 
is to be individually calculated and applied to the tenant 
who will receive the rebate or credit; it does not require 
for its applicability that the ordinance contain a tax pass- 
through provision. Bigel v. Div. of Local Gov’t Services. 


MEENEN. sonic cd tckbisscoebexhostewestebckscereeeeceat 17 


TEACHERS 

A teacher in the public schools shall be a citizen or de- 
clare an intent to become one. Attorney General’s Formal 
Opinion No. 18 - 1980 


TORT CLAIMS ACT 


The failure of the office of the Clerk of the Superior 
Court to docket plaintiffs’ judgment prior to the date that 
the deed conveying property from the judgment debtor 
was recorded was not due to negligence but rather to the 
backlog caused by a lack of personnel; the state is not 
liable for its discretionary determination not to employ 
additional personnel to eliminate delay in docketing suds 
ments. Massaker v. Petraitis. App. Div. .............. 

The cause of action for wrongful death does not pid 
until death occurs; therefore, plaintiff’s notice to the city 
was timely here, and permission to file a late noitce was 
not required. Dyer v. Newark. App. Div. ............ 165 

As for the derivative claim on behalf of decedent, the 
Law Division judge misconstrued the applicable appel- 
late decisions: any doubts as to the sufficiency of rea- 
sons to excuse the filing of a late claim should be re- 
solved in favor of the applicant; the city was not preju- 
diced here by the delay of a few days, and it is under- 
standable that a grief-stricken person of limited education 
could fail to file a notice of claim within the brief period 
4 “9 days provided by the statute. Dyer v. Newark. App. 

165 

Tes ‘sue and be sued”’ provision in the Delaware River 
Port Authority compact must be construed as a waiver of 
sovereign immunity, and the New Jersey Tort Claims 
Act does not apply to tort claims against defendant bi- 
state agency; plaintiff’s action is maintainable, subject 
only to the two-year general statute of limitations. Bell v. 
PN PUN Ts. occnvcercneskabpeasspestecoaesesbens 172 

In constructing an improved highway, the state was not 
under an obligation to conform an existing overpass to 
then current standards, and plan or design immunity 
based on standards when constructed continued as a bar 
to tort claims. Beach v. State of New Jersey. App. Div. 297 

Simply because a municipality was immune from suit 
at common law for failing to repair a dangerous sidewalk 
does not mean that it remains immune under the Tort 
Claims Act, and N.J.S.A. 59:42 renders a public entity 
liable for a dangerous sidewalk, subject to any immunity. 
Guerriero v. Palmer. Law Div. ..................000- 319 


ae Sues o-Sery Sane amet 2 
township’s failure to allocate resources to 
Ro Sn sidewalks was ‘‘palpably unreasonable” 
ae N.J.S.A. 59:2-3, the township must come forward 
with some evidence beyond the inference that repairing 
the sidewalk on which plaintiff tripped and fell was an 
engendered sagt Guerriero v. Palmer. Law 
Wh RLEGA AS keane bbkee MEUKKA peak sob ee bab akes¥baaeeso aman 319 
There is no need to decide here whether immunity un- 
der N.J.S.A. 59:4-2 will arise from the adoption alone of 
an ordinance requiring an abutting property owner to 
keep the sidewalk in repair, since the township’s ordinance 
does not do even that: it simply makes it an offense not 
to do so after receiving notice from the governing body; 
there is no evidence that such notices were ever given 
here or, if they were, of how the governing body deter- 
mined when to give them. Guerriero v. Palmer. — 
NON. cn ckucehabecaen bokucwe shades <nevbeasebeenoeeeerbets 3 
The board of education may be held liable here under 
the Tort Claims Act for its employees’ negligent super- 
vision of the children in its evening recreational program, 
two of whom were injured when they fell off a fire truck 
as it left the school playground; the supervisors were not 
near the gate when the truck left, despite the number of 
children who had been attracted to it and the obvious 
danger. Law v. Newark Bd. of Education. App. Div. .. 322 
The Tort Claims Act does not necessarily imply that a 
nonsettling joint tortfeasor remains liable for his per- 
centage of negligence—to the contrary, N.J.S.A. 59:9-3 ex- 
pressly requires a pro tanto reduction for any payment 
made by an alleged joint tortfeasor; while this rule may 
be inconsistent with the principles of comparative neg- 
ligence adopted by N.J.S.A. 59:9-4, the more specific legis- 
lation of N.J.S.A. 59:9-3 controls and requires a pro tanto 
reduction where, as here, plaintiffs received in settlement 
an amount in excess of the settling party’s pro rata a 
Law v. Newark Bd. of Education. App. Div. ........ 
The dismissal of plaintiff's action was not caaas 
here, where there is a prima facie case of liability and no 
statutory immunity has been proven; it does not appear 
that any aspect of this correctional program involved the 
assailant’s being at liberty in the sense denoted by a 
work-release program, and the ordinary negligence rule 
of N.J.S.A. 59:2-2(a) applies to injuries inflicted by pris- 
oners on non-inmates. Flodmand v. Department of Insti- 
tutions and Agencies. App. Div. ..................0.05 438 
The governmental-proprietary distinction in municipal 
tort liability does not survive the Tort Claims Act, and 
judgment notwithstanding the verdict of tort liability is 
granted in favor of the city because of the bar of the two- 
year statute of limitations under the act. Tower Marine, 
Inc. v. City of New Brunswick. Ch. Div. .............. 446 


TORTS 

The cause of action approved here for the negligent in- 
fliction of emotional distress requires proof of the follow- 
ing elements: (1) the death or serious physical injury of 
another caused by defendant’s negligence; (2) a marital 
or intimate family relationship between the plaintiff and 
the injured person; (3) observation of the death or injury 
at the scene of the accident; (4) resulting severe emo- 
tional distress. Portee v. Jaffee. Supreme Ct. ........ 205 

Privity of contract is not necessary for a design profes- 
sional to be answerable in tort to a contractor who sustains 
economic damages as a result of the design professional’s 
negligence. Conforti & Eisele, Inc. v. John C. Morris 
NMI ose cws ccacin send donee ocsiub ed erate 365 

Department of Transportation may accept interest free 
loans from federal government and lend the borrowed 
funds to employers for acquisition of van pools. Attorney 
General’s Formal Opinion No. 16 - 1980 


TRESPASS 


The purpose of the defiant trespasser statute is to pre- 
vent unlawful intrusion onto real property or breaches of 
the peace relating to realty, and N.J.S.A. 2C:18-3(b) is not 
applicable where an individual occupying premises under 
a claim of right to possession disregards a notice to va- 
cate; here, the municipality with an in rem tax fore- 
closure against property occupied by one defendant and 
the landlord seeking to evict another have civil remedies, 
and they should not be permitted to file crimnal com- 
plaints of trespassing in municipal court prior to obtain- 
ing judgments or orders for possession. State v. Pierce. 

iv. 323 


TRUSTS AND ESTATES 


Testamentary Nonmarital Deduction Trusts, by wong 
S. Minion 


TRUTH IN LENDING 

Defendant has not suggested that the amount of the 
insurance charge here is excessive, and has raised no 
genuine issue of material fact as to the providing of the 
disclosures and options to the primary borrower that New 
Jersey law requires; plaintiff’s failure to observe a small 
part of the Regulation Z requirements does not suggest in 
this case anything grossly unfair, oppressive or unfairly 
surprising. Jefferson Loan Co., Inc. v. Livesay. ye 
District Ct. 


UCcC 
The cause of action against the guarantor of payment of 
a promissory demand note—whether the guarantor is the 
maker himself (a conceptual redundancy) or a third per- 
son—accrues at the same time it accrues against the 
maker, namely, the date on which the instrument was 
made or, if no date is stated thereon, the date of its issue; 
this holding overrules Central Jersey Bank and Trust v. 
Lady Van Ind. Ligran, Inc. v. Medlawtel, Inc. App. Div. 273 
The acceptance by the creditor of a check offered by 
the debtor in full payment of 1a disputed debt is an accord 
and satisfaction of the debt, and no condition of protest 
or attempted reservation of rights can affect the legal 
quality of the action; N.J.S.A. 12A:1-207 has not altered 
the common-law rule of accord and satisfaction. Chancel- 
Y Inc. v. Hamilton Appliance Co., Inc. Cty. District 
ceiw shes nS OS eam bSRbA SES ESS SOW h eu sbacense sees aebesee 316 


Where, as here, the purchaser of an automobile brings 
an action to revoke his of it under N.J.S.A. 
12A:2-608, the action is properly characterized as an action 
at law (not equity) and is within the jurisdiction of the 
ey Sere eee eens = Oe ee See 
limit). Sudol v. Rudy Papa Motors. Cty. District Ct 

Banks, deadline. Bank Leumi Trust Co. thy, 
v. Bank of Mid-Jersey. WII, solos reo cusuoveaes 


UNEMPLOYMENT BENEFITS 


The determinations respecting the timeliness of the 
employer’s appeal and the disqualification of the claim- 
ant are affirmed, but the determination of claimant’s 
liability for a refund is set aside and the matter is re- 
manded to the director of the Division of Unemployment 
and Temporary Disability Insurance; Howard v. Bd. of 
Review is conclusively instructive here. Castellucci v. Bd. 
OE -TUOVAW, ID  BIIY 6 25 ooo 5 ios scncéswcisateese ese ece 190 


UNEMPLOYMENT COMPENSATION 


Sick leave payments to employees are wages within the 
meaning of the Unemployment Compensation and Tempor- 
ary Disability Laws. Attorney General’s Formal Opinion 

430 


UTILITIES 


The underpinning of Port of N.Y. Auth. v. Hackensack 
Water Co. is the general public need; in the 
factual context of this case, where the utility’s equipment 
had to be moved from the bed of a now-vacated paper 
street so that the township’s industrial commission could 
pursue development plans in the area heretofore occupied 
by the easement, no compelling paramount interest dic- 
tates thta the utility should bear the costs of relocation 
and it would be arbitrary to require it to do so. Jersey 
Central Power and Light Co. v. Lakewood Tp. Law Div. 233 


VETERANS 


Vietnam Era Veterans’ Readjustment Assistance Act, 
supplemental unemployment benefits. Coffy v. Republic 
eel Goth. U5. Ne AOE, os as SE So see GSS 


WARRANTIES 


Uniroyal’s attempted limitation of its damages for 
breach of its express warranty to either tire replacement 
or a refund of the purchase price was not prominently, 
conspicuously and clearly set forth; that failure, coupled 
with the dominant descriptions of its undertaking as being 
a guarantee dealing with the performance capacity of 
the tires, would lead a purchaser of ordinary understand- 
ing to believe and expect that the warranty was an affirm- 
ation of quality rather than simply a promise to replace, 
and Uniroyal’s limitation of remedy can be given no effect 
here, when plaintiff seeks to recover damages for the total 
loss of her car in an accident involving the blowout of its 
_ rear tire. Gladden v. General Motors Corp. — 


The welfare board, as assignee of defendant-wife’s 
rights of support, may intervene in this matrimonial ac- 
tion for the purpose of enforcing litigant’s rights; Reed 
v. Reed distinguished. Kernbach v. Kernbach. Ch. Div. 299 

The fact that the applicants had more than $224 avail- 
able on October 1, which they spent before applying for 
Aid to Families with Dependent Children on October 5, 
serves under the law to defeat their children’s eligibility 
for AFDC during that month. Boyle v. Riti. App. Div. 316 

The 1977 amendment effectively changed N.J.S.A. 44:10-4 
and authorized repayment of monies received prior to the 
date of the reimbursement agreement; it is now the date 
of plaintiff’s accident that controls—that is, the date on 
which there was “entitlement to a payment . . . of funds 
arising from a claim,’ subject only to the condition that 
plaintiff recovery. Falgiatore v. Atlantic Cty. Dept. = 
URE Fae ES AN ARs iis ore bors ns se Sh eG ene Seybsaeatis 

A welfare recipient seeking to recover damages Fes a 
tort action has ‘‘entitlement’’ only to the monies recovered 
after the payment of expenses, including counsel fees, and 
N.J.S.A. 44:104 should not be interpreted otherwise; if 
fees were not payable from damage recoveries by wel- 
fare recipients, attorneys would not undertake their cases 
and there would be no recoveries. Falgiatore v. — 
Cty. Dept. of Social Services. Ch. Div. ................ 

A county welfare board can recover welfare pen 
from the proceeds of a tort claim judgment where, as 
here, the recipient failed to disclose the existence of the 
pending law suit; although N.J.S.A. 44:10-4(a) does not 
expressly provide for such a remedy, N.J.S.A. 10:81-3.41 
(e)(1) effectively bridges a gap in the law by giving the 
county the right to treat such a situation as if a signed 
agreement to repay does in fact exist. Terry v. — 
Law Div. 

Medical Assistance for the Aged was not intended - 
cover all the medical costs of the medically indigent aged, 
and the Commissioner of Human Services acted well with- 
in her statutory discretion when she provided MAA only 
for periods of less than one month, tiding applicants over 
until they qualify under Medicaid. Devory v. Dept. of 
Human Services. App. Div. 398 


WETLANDS 


The proposed development of appellant’s remaining 50 
acres conflicts with the legislative purpose of preserving 
wetlands so that they may serve their natural functions, 
and the Commissioner of the Department of Environ- 
mental Protection properly denied the wetlands permit; 
this case is distinguished from split-lot and undersized-lot 
zoning cases, and a substantial potential use of the prop- 
erty precludes appellant’s claim of an unconstitutional 
taking. Loveladies Harbor, Inc. v. N.J. Dept. of Environ- 
mental Protection. App. Div. ..........cccccessccsceece 499 





WILLS 


It is not realistic here—where appellant, an 
estranged from his brother, the executor of their 
Gade aiaed taadey be eouiads to bet onk 
for the executor’s duty, imposed by R. 4:80-8, to 
beneficiaries of the probate judgment and to give them 
copies of the will; appellant brought his challenge to the 
will within a reasonable time after he learned of its con- 
tents and he is entitled to relief under R. 4:50-1(f). In re 
estate of Green. App. Div. ..............ecee eee eee eens 451 


WIRETAPS 


Although N.J.S.A. 2A:156A-14 on its face seems to con- 
template sealing only by the judge issuing the wiretap 
order, this interpretation of the statute is erroneous; 
sealing can be—and in the absence of availability of the 
issuing judge must be—obtained from another re 
judge. State v. Barrise. App. Div. .................... 

Although there was no satisfactory explanation ae 
State v. Cerbo’s restrictive interpretation of the immedi- 
ate sealing requirements of N.J.S.A. 2A:156-14, which 
would result in suppressing tapes as evidence where there 
has been an unexplained failure of prompt sealing, should 
not be applied retroactively to wiretaps ordered and com- 
pleted prior to the date it was decided, February 2, 1979. 
fete VY . ANTING, ADD. (DIV. i. ccccsc nce wo vececnginns es 100 


Consideration of the adoption of a court rule that would 
require, as in R. 3:5-7, that motions to suppress tapes 
for failure to seal properly be made before trial is com- 
mended to the Supreme Court Committee on Criminal 
Practice. State v. Barrise. App. Div. ...............++. 100 

No judicial order is required for a consensual inter- 
cept, and the fact that the recordings of telephone con- 
versations between defendant and one who consented to 
the prosecutor’s recording them were not sealed should 
not result in their suppression under the Wiretapping and 
Electronic Surveillance Control Act. State v. Schultz. App. 


Sec. 1983 suit, private persons, judicial immunity, con- 
spiracy. Dennis v. Sparks. U.S. Supreme Ct. ........ 522 


WORKERS’ COMPENSATION 


There is no significant difference between the likeli- 
hood of delivery of certified mail and of certified mail, 
return receipt requested; Werner v. Commonwealth Cas. 
Co. is distinguished and the conclusion of the judge of 
workers’ compensation that the insurer failed to comply 
with N.J.S.A. 34:15-81 because the additional requirement 
here of a return receipt lessened the possibility of the 
insured’s receiving the notice of cancellation is on 
Cardinale v. Mecca. App. Div. ..............cceeeceeeees 


Although joint venturers are, between themselves, es- 
sentially partners, whether each joint venturer can be 
deemed the employer of all the employees engaged in the 
work of the joint enterprise must depend on the partic- 
ular circumstances, and the work force of each joint 
venturer here remained its own; however, in the absence 
of an independent contributing act of negligence by the 
non-employer joint venturer, the third-party action brought 
against him by the injured worker is not maintainable. 
Kalnas v. Layne of N.Y. Co., Inc. App. Div. .......... 100 

The dependent of an employee who dies as a result 
of a compensable accident may not be awarded compen- 
sation for the unaccrued portion of decedent’s lifetime 
claim in addition to an award under her own dependency 
claim. Adams v. Woodbridge Sanitary Pottery Corp. App. 
Div. 

The common-law rule against interspousal peiMem 
should not be applied so as to deprive spouses who wish 
to employ each other the benefits of workers’ compensa- 
tion coverage. Romeo v. Club 37. Supreme Ct. ...... 165 


Longshoremen’s and Harbor Workers’ Compensation 
Act, maritime law, jurisdiction. Sun Ship, Inc. v. Penn- 
sylvania. U.S. Supreme Ct. ...............cceceeeeees 173 

Supplemental compensation award, full faith and credit. 
Thomas v. Washington Gas Light Co. U.S. Supreme Ct. 180 

N.J.S.A. 34:15-40 vests the employer or his carrier 
with a workers’ compensation lien on an injured em- 
ployee’s right to recover on an uninsured motorist cover- 
age policy provided by the employer. Montedoro v. - 
PRS MC AAIIE DIRE: cc Sinieisicoccepeycesinescde cd coin csea'e 

New Workers’ Compensation Rates 

Where a genuine question of jurisdiction—exclusive, 
primary or concurrent—is involved, there is no statutory 
injunction against the trial of that issue in either the 
workers’ compensation forum or the common-law court; 
here, where the alleged assault and battery on the em- 
ployee was committed by those employed to serve the 
corporation as ones to whom corporate intent is easily 
imputed, a common-law cause of action against the em- 
ployer will lie. Singer Shop-Rite Inc. v. Rangel. App. 
Div. 

In rendering the ultimate decision as to Second pee 
Fund benefits, the Commissioner of Labor is not bound by 
the opinion of the judge of compensation but, in light of 
the expertise of the judge and his opportunity to gauge 
directly the credibility of the witnesses, the Commissioner 
is required to accept and affirm the judge’s finding if, as 
here, it could reasonably have been reached on sufficient 
credible evidence in the record. Delesky v. Tasty —— 
OPN ooo ooo ioisse wrcie ke weswacind atwaen Teow dees 

The view expressed in Vann v. Goodkin that the bess 
mediate administrative review by the Commissioner of 
Labor of the findings and opinion of the judge of compen- 
sation as to whether a petitioner should be admitted to 
Second Injury Fund benefits (required by N.J.S.A. 34:15- 
95.1) serves no justifiable functional purpose is reiterated 
here, and legislative attention to the problem is again 
recommended. Delesky v. Tasty Baking Co. App. Div. 389 


WRONGFUL DEATH ACTION 


The problem in this non-injury case is that the trial 
judge did not set forth how he estimated the projected 
earnings of the decedent; he may have considered this 
action like a support case and tacitly decided that the 
sons were entitled to a weekly allowance based on need, 
but recovery in a wrongful death action is based on the 
monetary contributions the decedent reasonably might 
have been expected to make to the survivors, and is not 
directly related to their needs—nor is the standard the 
cost of insurance premiums for an amount equal to the 
net pecuniary loss. Curits v. Finneran. Supreme Ct. .. 189 

There is no authority to award counsel fees in a wrong- 
ful death action. Curtis v. Finneran. Supreme Ct. .... 189 


YOUTH CORRECTIONS ACT 


Private cause of action, due process, service of process. 
Micklaus v. Carlson, Director of U.S. Bureau of Prisons. 
MDS RAG oC aE cence KuAC Aes HRS Hea sah bew ese naeeeebs 340 


ARTICLES 


Restrictive Covenants In The Legal And Medical Pro- 
fessionals, by Murray J. Laulicht 


Chief Justice Burger’s Address At American Law 


‘Even The Criminals Respected Us .. .’, 
F. Arcuri, Ph.D. 

The Evolution Of The Minimum Contacts Standard, by 
Matthew P. Boylan and Lee Hilles Wertheim 

Provenance, by Hon. Mark A. Sullivan 

Housing Development In New Jersey Counties, by 
Peter A. Buchsbaum 41 

Punish Criminals; Don’t Treat Them, by David 
IRE raat civie siclacwceginice des vaccdesiventaeuecdin 180 


July to December 1980 Index Page Fifteen 


Expansion Of The Botta Rule, by Lewis Stein 

Testamentary Nonmarital Deduction Trusts, by Zach- 
ary S. Minion 221 

Principles Of Federal Prosecution 

Van Fossan Address To N.J. Judicial College 

a << The Third Circuit Address, by Hon. Collins 

Zz 
— For Deducting Legal Expenses, by Sidney om 
ess 

A View From Both Sides Of The Bench, by Hon. 
Leonard I. Garth 

Annual Wiretap Report 

Lepis v. Lepis: New as On Support Rights 
And Obligations, by John E. Finnerty 


ABA President Addresses Rutgers Law School—Law- 
yering Today? It ‘Ain’t What It Used To Be!’ by 
Wie PRs CNN soa cin ccscsciiescccceseccadeeede 429 





Suing Municipalities And Other Public Entities, we 
Henry Ramer 
Summary Disposition Motions In Appellate =a 
by Douglas McCollister 469 
Resolving Community Disputes, by Joseph B. Stulberg 485 
— Sales Revision Act Of 1980, by David , 


Supreme Court Report On Budget Procedures 
Highlights Of State Bar Mid-Year Meeting 


The California Supreme Court Investigation, ty Teresa 
Tan and Alexander B. Aikman 


EDITORIALS 


Is It Better To Receive Than To Give? ............... 
Superfund—Rough Justice Is Better Than None 

First Principles 

Regulating Lobbyists 

The Botta Rule—Time For Another Look 
Comparative Negligence Again 

The Uniform Child Custody Act—A Comment 

Pro Hac Vice In The Modern World 

Asylum For Haitians 

Illuminating Appellate Justice—Another Look 

Stand By Your Phones! The Court Is Now In Session .. 
Principles Of Federal Prosecution 

Conflict Among Appellate Division Panels 

The Weekly Call 

Frieda P. Skinder 

The Natural Resources Bond Issue 

Public Interest Attorneys 

The Bar Examination 


Garbage and the Commerce Clause—New 
Approaches For An Effiuent Society 


Counsel Fees Again 

EEOC Rule-Making 

Improving Incompetency Procedures 

The Alleged Mote And The Existing om 
Radioactive Waste 

Sexual Harassment In The Workplace 


The Case For Legislative Standards In Product 
Liability 


FEDERAL LEGISLATION SERIES 
Social Security Disability Amendments Of 1980, by 
John J. Murphy III, Rutgers Law Review 377 


The Small Business Administration Act Of 1980, by W. 
Raymond Felton, Rutgers Law Review 





July to December 1980 Index 





2 ways to keep your New Jersey Law Journals 


available for ready reference ... 


Temporarily 


NEW JERSEY LAW JOURNAL BINDER 
PRICE $19.95 


This binder will hold one year’s issues of the Law 
Journal and the Indexes thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an easily operated latch and 
post mechanism which firmly holds your weekly Law 
Journals for neat, ready reference. 


The binder also has steel hinges and a steel rein- 
forced backbone for ease in use and durability. It will 
make an attractive addition to your library, useable for 


many years to come. 
The price of $19.95 includes postage, handling 


and sales tax. Order today by sending your check to 
N.J. Law Journal Publishing Co.. Box 50, Newark, 


N.J. 07101. 


Permanently 


JULY TO DECEMBER, 1980 BOUND VOLUME 
OF THE NEW JERSEY LAW JOURNAL 


PRICE $43.00 


A limited number of bound volumes of the July 
to December, 1980 Law Journals with Semi-annual 
Index are on hand. 


Ideal for your law library, these volumes are sturdily 
bound, for many years’ service, in tan buckram with 
year and volume numbers gold stamped on red and 
black leather panels. 


Reasonably priced at $43.00. To order your copy 
send your check to N.J. Law Journal Publishing Co., 
Box 50, Newark, N.J. 07101. 





